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APPELLANTS’ CERTIFICATE AS TO PARTIES, RULINGS, AND
RELATED CASES
A.

PARTIES AND AMICI

The following is a complete list of all parties who have appeared before the
United States District Court of the District of Columbia in the underlying civil
action or have appeared in this civil appeal:
•

The Armenian Genocide Museum & Memorial, Inc.;

•

The Armenian Assembly of America, Inc.;

•

The Cafesjian Family Foundation, Inc.;

•

John J. Waters, Jr.

•

John J. Waters, Sr.
B.

RULINGS UNDER REVIEW

The decisions under review are decisions of the United States District Court
for the District of Columbia. Specifically, on May 9, 2011, the Honorable Colleen
Kollar-Kotelly issued and entered an order for final judgment and also issued and
entered an order denying Plaintiffs’ motion for a new trial. Further, Plaintiffs
appeal from the Honorable Colleen Kollar-Kotelly’s decision and order from trial
dated January 26, 2011.
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RELATED CASES
The following related case was previously before this Court:
• The Armenian Genocide Museum and Memorial, Inc. v. John J. Waters, Sr.,
USCA Case #10-7042.
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CORPORATE DISCLOSURE STATEMENT
Pursuant to D.C. Circuit Rule 26.1 The Armenian Genocide Museum and
Memorial, Inc. is a non-profit corporation existing under the laws of the District of
Columbia and has no parent companies and no publicly held company has a 10%
or greater ownership interest in The Armenian Genocide Museum and Memorial,
Inc.
Pursuant to D.C. Circuit Rule 26.1 The Armenian Assembly of America,
Inc. is a non-profit corporation existing under the laws of the District of Columbia
and has no parent companies and no publicly held company has a 10% or greater
ownership interest in The Armenian Assembly of America, Inc.
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GLOSSARY OF ABBREVIATIONS
Assembly

The Armenian Assembly of America

Adalian

Rouben Adalian

AGM&M

The Armenian Genocide Museum and
Memorial, Inc.

ANI

Armenian National Institute

Bank Building

National Bank of Washington Building

Cafesjian

Gerald L. Cafesjian

CFF

The Cafesjian Family Foundation, Inc.

DX

Defendants’ trial exhibit

Grant Agreement

Grant Agreement dated November 1,
2003 between CFF, Cafesjian and the
Assembly.
Bank Building and adjacent properties

Grant Properties

HPRB

Historic Preservation Review Board of
D.C.

Hovnanian

Hirair Hovnanian
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IRS

Internal Revenue Service

Krikorian

Van Krikorian

Mathevosian

Anoush Mathevosian

Met

Metropolitan Museum of Art

MOA

Memorandum of Agreement

Project

Museum and Memorial in Washington,
D.C. to commemorate the Armenian
Genocide.
Plaintiffs’ trial exhibit

PX

Transfer Agreement

USAPAC

Transfer Agreement dated November 1,
2003 between the Assembly and
AGM&M
United States-Armenian Public Affairs
Committee

Vartian

Ross Vartian

Waters

John J. Waters
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STATUTES AND REGULATIONS
The pertinent statutes and regulations are included in the addendum to this brief.
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Appellants The Armenian Assembly of America, Inc. and The Armenian
Genocide Museum and Memorial, Inc. (collectively referred to as Appellants)
submit this Brief in support of their appeal from the lower court’s final Orders.
INTRODUCTION
It is said that no good deed goes unpunished. This is the proof. Anoush
Mathevosian, Hirair Hovnanian and his daughter Edele Hovnanian, Aram
Kaloosdian, Rouben Adalian and Van Krikorian, among many others, dreamed of
building a museum and memorial to the Armenian Genocide in Washington, D.C.
From the spark of Mathevosian’s gift of $3.5 million to acquire the property on
which such a project could be built, the aforementioned people kindled a fire of
enthusiasm only to see it doused by the changing priorities of Gerard Cafesjian,
who was to have been their partner but became their nemesis.
The Assembly acquired a contiguous set of properties, including a historic
bank building (“the Grant Properties”) on which the museum and memorial could
be located. Cafesjian, or entities that he controlled, contributed to the acquisition
of the Grant Properties. He also participated with the Assembly, Hovnanian, and
Mathevosian in the creation of AGM&M, designed to be the premier United States
institution dedicated to educating American and international audiences about the
Armenian Genocide and its continuing consequences. As Chairman of AGM&M,

1
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Cafesjian was responsible for ensuring that AGM&M built the museum by
December 31, 2010. That was the deadline in the series of agreements created by
the parties to reposit the property into AGM&M.
Cafesjian’s leadership failed, and he resigned abruptly from the
chairmanship of AGM&M, leaving it the other trustees of AGM&M to pick up the
pieces and meet the deadline. And they strived mightily, designing a museum and
memorial that would have honored the memory of the victims of the Armenian
Genocide.
Not content to resign from the leadership of AGM&M, Cafesjian impeded
the remaining trustees from meeting their goal. Cafesjian went from the Chairman
responsible for building the genocide museum to the chief obstructionist, using
every means at his disposal to take ownership of the Grant Properties. Years
before the expiration of the December 31, 2010, deadline, he commenced a series
of lawsuits designed to immediately take the properties, and frustrate any effort by
AGM&M to meet the deadline. In secret, he filed documents in the District of
Columbia Land Office and the Historic Preservation Review Board (“HPRB”) to
cloud the title to the Grant Properties and delay the approval process. He used his
control of an Armenian newspaper to cause donations to dry up. He chose to
litigate endlessly against AGM&M, which remains mired in the effort to repulse

2
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his attacks. He also attacked the Assembly, the pre-eminent Armenian advocacy
organization in the United States, which was one of the trustees of AGM&M and
the original sponsoring organization of the museum project.
Cafesjian’s series of lawsuits against the Assembly and AGM&M were all
consolidated in the District Court for the District of Columbia and assigned to
Judge Kollar-Kotelly. Unbeknownst to AGM&M or the Assembly, the trial judge
and Cafesjian had jointly donated funds to the Metropolitan Museum of Art (“the
Met”) together to purchase an extremely expensive piece of modern glass art by
the premier studio glass artist of his generation, Stanislav Libensky. This was but
one of a series of overlapping and interwoven interests, cultural, economic and
societal, that bind Judge Kollar-Kotelly to Cafesjian. Neither disclosed these ties
to Plaintiffs, and they were largely undiscoverable because Judge Kollar-Kotelly
participates in the collection of modern glass art using almost exclusively the name
Mrs. John T. Kotelly. And this is no meaningless link. Cafesjian intended to
feature Libensky in the memorial portion of the project.
Following a bench trial, Judge Kollar-Kotelly handed ownership of the
properties to Cafesjian, rejecting the Plaintiffs’ claims that Cafesjian’s multiple
breaches of fiduciary duty had done them harm. Not only did the trial court hand
the Grant Properties to Cafesjian, but it allowed him to keep their appreciated

3
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value and benefit by the millions in donations raised by AGM&M that funded the
carrying costs for the properties, rewarding him for his contumacious behavior.
Worse, she freed him of any obligation to use the Grant Properties to construct a
museum and memorial to the Armenian Genocide. In so doing, the Court ignored
the donative conditions of Mathevosian, the catalyst for the entire project, who had
expressly conditioned her gift upon the requirement that the property purchased
with her money always and forever be used for an Armenian Genocide museum
and memorial. The scope of the trial court’s remedy, under the circumstances
present, was unprecedented.
This appeal seeks to right those wrongs, and permit those who would honor
the original spirit of the collaboration to go forward with the Grant Properties and
fulfill their responsibility to history.
JURISDICTIONAL STATEMENT
The District Court had jurisdiction over this controversy pursuant to 28
U.S.C. § 1332 based on diversity of citizenship of the parties and because the
amount in controversy exceeded $75,000. Pursuant to 28 U.S.C. § 1291 the courts
of appeal are vested with jurisdiction to review all “final decisions of the district
courts.” This Court has jurisdiction over this controversy because the May 9, 2011
Order of the District Court constitutes a final judgment that is subject to appeal.

4
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STATEMENT OF ISSUES
Appellants intend to present the following issues for review on appeal:
1.

Whether the District Court erred in denying Appellants’ Motion for a
new trial and holding that there was no basis for the disqualification of
Judge Colleen Kollar-Kotelly?

2.

Whether the District Court erred in entering Final Judgment in favor
of Appellees?

3.

Whether the District Court erred in ordering Appellants to transfer
property located at 14th and G Streets, N.W., Washington, D.C.,
known as the National Bank of Washington Building, and four parcels
of real estate located at 1334-36, 1338, 1340, and 1342 G Street,
N.W., Washington, D.C. to Appellees?

4.

Whether the District Court erred in holding that CFF has no obligation
to reimburse Appellants for the excess value of the properties over the
amount of funds originally donated?

5.

Whether the District Court erred in ordering Appellants to indemnify
Appellees for legal expenses and costs under The Armenian Genocide
Museum and Memorial, Inc. By-Laws?

5
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STATEMENT OF CASE
In the first-filed complaints, Cafesjian and his private foundation, Cafesjian
Family Foundation (“CFF”), sought the immediate rescission of the Grant
Agreement and transfer of the Grant Properties to him; and sought to enjoin the
remaining AGM&M trustees from taking any action to construct the museum and
memorial on the Grant Properties. The claims of the Assembly and AGM&M
were largely defensive of the allegations made against them by Cafesjian and CFF.
All of the complaints were consolidated in the District Court for the District of
Columbia for trial. The claims of the Assembly and AGM&M were converted into
affirmative claims, and Cafesjian and CFF’s original offensive allegations were
converted into counterclaims. As a result, Plaintiffs filed a four-count
Consolidated Complaint against Defendants alleging breach of fiduciary duties to
Plaintiffs; breach of duty of good faith and fair dealing; and misappropriation of
trade secrets. Defendants raised counterclaims against Plaintiffs for breach of
contract; breach of implied covenant of good faith and fair dealing; unjust
enrichment; and indemnification.
The matter proceeded by way of bench trial before Judge Kollar-Kotelly
over twelve days between November 9, 2010 and November 29, 2010. Following
trial, Judge Kollar-Kotelly held that Defendants were entitled to judgment on all of
the claims asserted by Plaintiffs, in part because she decided that Cafesjian’s
6
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breaches of fiduciary duty did not harm Plaintiffs; that Plaintiffs were entitled to
judgment on all of the Counterclaims except for indemnification from AGM&M
for legal expenses and costs of defending the claims asserted against them in their
capacity as trustees and officers of AGM&M; that the reversion clause in the Grant
Agreement was valid; and that CFF could take the Grant Properties, and keep their
full appreciated value, with no obligation to construct a museum or memorial, and
no requirement to reimburse AGM&M for the contributions made by all of
AGM&M’s donors to purchase the Grant Properties and carry them while their
value appreciated.
After deciding several post trial motions, Judge Kollar-Kotelly entered final
judgment on May 9, 2011. This appeal follows.

7
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STATEMENT OF FACTS
The Armenian Genocide
The Armenian Genocide refers to the elimination of the Armenian race
living on its historic homeland by the Ottoman Turkish government during the
World War I era. Joint Pretrial Statement, Stipulated Facts, ¶ 13 (“Stip. Facts”)
(JA-237). The Assembly was formed in 1972 as a charity to undertake
educational, cultural, and advocacy efforts in support of human rights and genocide
prevention of concern to the Armenian-American community. The Assembly is a
non-profit corporation under Section 501(c)(3) of the IRS Code. Hovnanian and
Kaloosdian were founders of the Armenian Assembly. 11/9 AM Tr. 53 (JA-338).
On or about April 1, 1996, Hovnanian, then Chairman of the Board of Trustees of
the Assembly, pledged funds to the Assembly to be used to form ANI, an entity
dedicated to the study, research, and affirmation of the Armenian Genocide. Stip.
Facts, ¶ 15 (JA-237-38).
The idea for constructing a genocide museum started in or about 1996 when
Mathevosian, an Armenian-American philanthropist, and Assembly Trustee since
1995, indicated that she would contribute financially towards the acquisition of
property to build a museum dedicated to the victims and survivors of the Armenian
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Genocide. Id. ¶ 17 (JA-238). Mathevosian wanted to contribute to the museum in
memory of her mother and father. 11/10 AM Tr. 140 (JA-345).
Following Mathevosian’s pledge, in or around 1996, the Assembly began
exploring properties in Washington, D.C. for the museum. Stip. Facts, ¶ 18 (JA238). In April 1997, Adalian, then the Director of ANI was contacted by Waters
on behalf of Cafesjian, the founder and President of CFF. On April 30, 1997,
Adalian met with Cafesjian and Waters to present them with further information on
ANI. At that meeting, Cafesjian expressed an interest in the Assembly’s proposed
genocide museum. Id. ¶ 21 (JA-238). Cafesjian and Waters joined the Assembly
as Trustees on or about August 11, 1998. Id. ¶ 25 (JA-239).
Purchase of the Bank Building
In or about late 1999, the Assembly identified the Bank Building and
adjacent vacant lot, located at 619 14th Street, Washington, D.C. as a possible site
for the museum. Id. ¶ 26 (JA-239); 11/19 PM Tr. 72 (JA-432). Cafesjian agreed
to donate $3.5 million to the Assembly to assist in purchasing the Bank Building.
Mathevosian increased her $3 million pledge to $3.5 million for the acquisition of
the Bank Building. Stipl. Facts, ¶ 28 (JA-240). On February 16, 2000, the
Assembly closed on its purchase of the Bank Building for $7.25 million. Id. ¶ 29
(JA-240).

9
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In a February 28, 2000 letter Mathevosian stated the purpose of her $3.5
million pledge for the museum was to establish a “permanent institution.” She set
the following conditions on her pledge:
To be certain that future generations remain true to the
intent of our donations, it should be clear that no changes
will be made to the purpose and usage of the Museum;
that no mortgages are taken against the property and that
the Museum’s perpetuation is not jeopardized as such or
encumbered in any way; and that there will be no
subsequent changes to the name of the museum.
11/10 AM Tr. 141 (JA-346); PX-110 (JA-457).
In a March 30, 2000 letter, the Assembly confirmed the terms of Cafesjian’s
donations, including that the Bank Building was to be used as the genocide
museum, the offices of ANI and the Assembly and that a Cafesjian memorial
would be included in the Project. Stip. Facts, ¶ 34 (JA-241).
Cafesjian’s Purchase of Adjacent Properties
Beginning in March 2000, Cafesjian, through his company TomKat, began
to purchase multiple properties adjacent to the Bank Building. The adjacent lots
were purchased privately and without consultation or involvement of the Assembly
and were originally conceived by Cafesjian to serve as the location for his own
glass art museum. Id. ¶ 36 (JA-241). TomKat acquired 1337 G Street on May 15,
2000; TomKat acquired 1342 G Street on September 30, 2000; TomKat acquired
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1340 G Street on March 19, 2001; and TomKat entered into a Purchase Agreement
for property located at 1334-36 G Street on September 30, 2003. Id. ¶¶ 37-39, 52
(JA-241-42, 244). By early 2002, it was determined that the adjacent properties
would be used as part of the Project. Id. ¶ 43 (JA-242).
The Formation of AGM&M
From early 2000 through October 2003, the Assembly managed the Project
using the Bank building and vacant lot. Id. ¶ 40 (JA-242). AGM&M was formed
on October 29, 2003 as a non-profit corporation classified by the IRS as tax
exempt pursuant to Section 501(c)(3) of the IRS Code. Id. ¶¶ 3-4, 53 (JA-235,
244); 11/10 PM Tr. 11 (JA-348). The Articles of Incorporation and By-Laws of
AGM&M were ratified and adopted pursuant to a Unanimous Written Consent of
the Initial Trustees of AGM&M executed on October 30, 2003. Stip. Facts, ¶ 54
(JA-244); DX-1 (JA-633). Pursuant to Section 2.2 of the By-Laws, the Board of
Trustees of AGM&M serves as the Board of Directors. PX-122 (JA-490). The
initial members of the Board of Trustees of AGM&M were Cafesjian, Hovnanian,
Mathevosian, and Kaloosdian. Stip. Facts, ¶ 56 (JA-244); PX-121 (JA-482).
Pursuant to Section 2.7 of the AGM&M By-Laws, “unless otherwise
provided herein or in the Articles of Incorporation, all questions shall be decided
by an 80% affirmative vote of the Trustees present at a meeting where a quorum is

11
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present.” Stip. Facts, ¶ 57 (JA-245); PX-122 (JA-493). Further, in the event of the
dissolution or final liquidation of AGM&M, the Articles of Incorporation provide
that: “None of the property of the Corporation nor any proceeds thereof shall be
distributed to or divided among any of the trustees or officers of the Corporation or
inure to the benefit of any individual.” PX-121, Article VII(C)(1) (JA-485).
The Grant and Transfer Agreements
On November 1, 2003, a Grant Agreement was executed among CFF,
Cafesjian, and the Assembly. The Grant Agreement memorialized the terms of
Cafesjian’s donations to the Assembly for use in purchasing the Bank Building and
adjacent properties. Stip. Facts, ¶ 59 (JA-245); PX-112 (JA-461). Pursuant to the
Grant Agreement, Cafesjian and CFF agreed to provide the Assembly with the
funds to purchase the adjacent properties from TomKat. Stip. Facts, ¶ 60 (JA-245).
The Grant Agreement further provided that after Cafesjian’s purchase of the
adjacent properties, and as set forth in the simultaneously executed Transfer
Agreement, the Assembly would transfer the Bank Building, the adjacent
properties (together, “the Grant Properties”), certain rights with respect to ANI,
and other donations held by the Assembly for the Project to AGM&M. Id. ¶ 61
(JA-245). In addition, the Grant Agreement contains the following reversion
clause:

12
(Page 25 of Total)

USCA Case #11-7048

Document #1463702

Filed: 10/29/2013

Page 26 of 120

Section 3.1
(B) If the Grant Property is not developed prior to
December 31, 2010 in accordance with the Plans, or if
the Grant Property is not developed in substantial
compliance with the Plans including with respect to
the deadlines for completion of the construction,
renovation, installation and other phases detailed in
the Plans, then:
(i)
in the event any portion of the Grants has not
been funded, this Agreement terminates; and
(ii) to the degree any portion of the Grants has been
funded, at the Grantor’s sole discretion, the Assembly
shall return to the Grantor the Grant funds or transfer
to the Grantor the Grant Property.
Id. ¶ 62 (JA-245-46); PX-112 (JA-463).
Further, the Grant Agreement provides:
Section 5.3
(B) The Transfer Agreement obliges AGM&M, Inc.
to honor all of the existing donor requirements at time
of transfer, or in the alternative, to obtain donor
consent to the transfer and any modification of donor
terms.
PX-112 (JA-467).
At the same time, Hovnanian and the Assembly executed a Grant Agreement
pursuant to which he pledged $5 million to be used exclusively for the AGM&M
project. DX-4 (JA-652). The Hovnanian Grant Agreement contained a reversion
clause entitling him to return of his $5 million contribution if the museum is not
developed prior to December 31, 2010. DX-4, § 2.1 (JA-653).
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Also on November 1, 2003, the Assembly and AGM&M executed a
Transfer Agreement, by which the Assembly agreed to transfer certain assets and
obligations to AGM&M. Stip. Facts, ¶ 63 (JA-246); PX-114 (JA-472). Pursuant
to the Transfer Agreement, “AGM&M Inc. must honor all of the Grantor’s donor
requirements existing at time of transfer, or in the alternative, obtain donor consent
to transfer and any modification of donor terms.” PX-114, § 1.2(A) (JA-652). At
the time that the Transfer Agreement was prepared, Defendants were familiar with
Mathevosian’s condition on her grant that the property would not be encumbered
or mortgaged. 11/15 AM Tr. 115 (JA-356). In fact, Cafesjian testified that he does
not want Mathevosian’s $3.5 million dollar contribution and that he intended to
protect Mathevosian’s donation. 11/19 AM Tr. 91-93 (JA-410-12).
Cafesjian’s and Waters’ Period of Control over AGM&M
Immediately upon the creation of AGM&M and the transfer of the assets
into it pursuant to the Transfer Agreement, Cafesjian served as President of
AGM&M from October 30, 2003, remaining in that role until he resigned on
September 13, 2006; and as a Trustee of AGM&M from October 30, 2003 until he
resigned on May 2, 2007. DX-1 (JA-633); PX-195 (JA-582); PX-203 (JA-595).
Waters served as Secretary/Treasurer of AGM&M from October 30, 2003, until he
resigned on October 24, 2006; and as a Trustee of AGM&M from May 2, 2007,
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until he resigned on March 19, 2009. DX-1 (JA-633); DX-49 (JA-661); PX-201
(JA-588); PX-203 (JA-595).
The Remaining AGM&M Trustees Endeavored to Build the Museum
and Memorial
After their resignations and abandonment of the effort by AGM&M to build
a museum and memorial, the remaining trustees took decisive action to accomplish
the mission. The AGM&M Board formed the Building and Operations Committee
during its May 7, 2007 meeting and delegated to it the responsibility for
developing the plans for the museum and memorial and bringing the museum into
operation. 11/17 PM Tr. 7 (JA-391). The District Court held that the Building and
Operations Committee was validly formed. Dkt. 247 at 183 (JA-1246).
The Buildings and Operations Committee engaged Gallagher & Associates
as the museum exhibit designer in 2007. 11/16 AM Tr. 12-13 (JA-373-74); 11/17
PM Tr. 16 (JA-392). Gallagher & Associates prepared a 100% schematic design
presentation as of April 4, 2008. 11/16 AM Tr. 16 (JA-375). Also in 2007, the
Building and Operations Committee retained Martinez & Johnson as the project
architect. 11/17 PM Tr. 21 (JA-393). The Building and Operations Committee
took the plans before the HPRB, which approved AGM&M’s plans for the
museum. 11/17 PM Tr. 24 (JA-394). AGM&M obtained this approval despite the
effort of Cafesjian, noted below, to convince the Board to reject them. In addition,
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the Board of Zoning Adjustment approved AGM&M’s plans for the museum.
11/17 PM Tr. 42 (JA-395). The AGM&M approved plan would have had the
museum opened in 2010. PX-131 (JA-510).
The Efforts of Cafesjian and Waters to Block Construction, in Violation
of their Fiduciary Duties to AGM&M
Although AGM&M was prepared to construct the museum, it was blocked
from doing so by a sustained series of actions and conduct by Cafesjian and Waters
that breached the fiduciary duties they owed to AGM&M. Defendants admitted
that they owed a fiduciary duty to Plaintiffs. 11/15 AM Tr. 102 (JA-355); 11/15
PM Tr. 58 (JA-366); 11/19 AM Tr. 109 (JA-416). Notwithstanding this duty,
Waters admitted that he owed his highest duty of loyalty to Cafesjian. Waters
specifically disregarded his fiduciary duty owed to AGM&M through: (1) the
filing of the MOA, which constituted an encumbrance upon the title of the Bank
Building, in direct violation of Mathevosian’s conditions; and (2) the sending of a
letter to the HPRB demanding that it cease all consideration of the plans for the
museum due to the false – and judicially-rejected claims it alleged in its suit for
rescission. 11/15 PM Tr. 58 (JA-366); 11/24 AM Tr. 69-70 (JA-455-56).
Cafesjian simultaneously breached his duty to the Assembly and AGM&M by
instituting a series of lawsuits and a notice of lis pendens that prevented
construction. He also printed damning “news” in his own newspaper, the
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Armenian Reporter, designed to place a veil of incompetence over the project and
degrade the museum that the other trustees were working so hard to complete. In
taking these steps, Cafesjian admitted that he put other interests ahead of his duty
to the AGM&M. 11/19 AM Tr. 112 (JA-419). Each is detailed below:
A.

Unauthorized Filing of Memorandum of Agreement Encumbering
the Bank Building in Violation of the Known Conditions of
Mathevosian

In or around September 2006, Cafesjian and Waters had discussions about
filing a MOA with the Land Registration Office in Washington D.C. to protect
CFF’s interests in the AGM&M properties. 11/19 AM Tr. 107-08 (JA-414-15).
On or about October 23, 2006 Waters executed a MOA Reserving Rights on behalf
of AGM&M and CFF and filed the document with the D.C. Recorder’s records.
PX-199 (JA-584). The MOA provided notice of the reversionary rights held by
CFF under the Transfer Agreement. Id. The MOA was silent with respect to the
donor rights and conditions of Mathevosian, which it violated by placing an
encumbrance upon the land, and was silent regarding the rights of Hovnanian
pursuant to his own Grant Agreement.
Waters signed the document as the secretary/treasurer of AGM&M as well
as the vice president of CFF. 11/15 PM Tr. 30 (JA-361). The AGM&M Board
never authorized Waters to file the MOA. 11/10 PM Tr. 96 (JA-349). Neither
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Cafesjian nor Waters ever told the AGM&M board about the MOA or that Waters
drafted, executed and filed it. 11/10 PM Tr. 97 (JA-350); 11/15 PM Tr. 28 (JA359). Cafesjian admitted that he had the MOA prepared and filed in secrecy.
11/19 AM Tr. 111 (JA-418). Further, Cafesjian claimed that his purpose in filing
the MOA was to protect alienation or sale of the property. Id. No proof was ever
adduced to show that the remaining AGM&M trustees intended to alienate or sell
the property, rendering this excuse pretextual.
Waters conceded that he knew at the time that he filed the MOA that he had
a duty of candor and transparency to AGM&M. 11/15 PM Tr. 35 (JA-362). Still,
he drafted, executed and filed the MOA without advising the AGM&M Board,
thus subordinating his fiduciary duty to AGM&M to that of CFF, where Waters
was a salaried employee. Cafesjian eventually supplemented the MOA with an
actual notice of lis pendens. During the May 7, 2007 AGM&M Board meeting,
Waters was asked if CFF was willing to remove the liens on the properties and
Waters responded “no sir.” PX-207 (JA-596); 11/17 AM Tr. 149-50 (JA-388-89).
As a result of the lis pendens remaining in the property records, AGM&M was
unable to commence construction. 11/17 PM Tr. 74 (JA-399).
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Cafesjian Seeks to Halt Museum Progress by Sending Letter to
Historic Preservation Review Board

AGM&M brought its plans for the Bank Building before the HPRB for
approval due to its historic status. On April 2, 2008, two years and eight months
before the December 31, 2010 deadline in the Grant Agreement, Waters sent a
letter to the HPRB notifying it that the Bank Building was part of pending
litigation between certain trustees and donors of AGM&M. Waters’s letter
claimed, falsely, that the other trustees of AGM&M lacked the authority to seek
approval of its design plans from the HPRB; however the Building and Operations
Committee did have authority to obtain approval for the construction of the
museum and memorial. Based in part upon this false representation, Waters
requested that the HPRB “immediately suspend all consideration on the application
for approval.” PX-127 (JA-500).
Cafesjian admitted that the letter that Waters sent to the chairman of the
HPRB on April 2, 2008 notifying that board that the AGM&M property may be
impacted by pending litigation was sent with the intention to stop the development
of the museum as confined to the bank building and stop any further development
of the museum project. 11/19 AM Tr. 132-34 (JA-427-29).
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Cafesjian Repeatedly Sues AGM&M and the Assembly 3 Years
Prior to the December 31, 2010 Reversionary Clause Deadline

Defendants engaged in a process of filing several lawsuits against Plaintiffs
designed to impede AGM&M’s ability to develop the Project. The only reason
Cafesjian and CFF were postured as “defendants” below was because the parties
agreed to prepare and submit streamlined claims and counterclaims to consolidate
all of the matters pending before the District Court, and in that process Cafesjian
and CFF were designated defendants at that time. In reality, Cafesjian and CFF
filed the first lawsuit against the Assembly on April 26, 2007 in Minnesota. PX202 (JA-590); 11/17 PM Tr. 59 (JA-396). In that lawsuit, with almost four years
left before the reversionary deadline of December 31, 2010, CFF asked for
immediate rescission of the grant, including the bank building and adjacent
properties based on an alleged failure to transfer the promissory note. 11/17 PM
Tr. 60 (JA-397). Even though Cafesjian admitted in his tax return that AGM&M
owed him $500,000 debt and not the Assembly, he sued the Assembly in the first
litigation in Minnesota claiming that the debt rested with the Assembly. 11/15 PM
Tr. 48 (JA-363).
Following that, CFF filed a second complaint on September 28, 2007 in the
U.S. District Court, District of Columbia against AGM&M, Hovnanian personally,
Mathevosian personally, Krikorian personally, and the Assembly. 11/17 PM Tr.
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61 (JA-398). In the second complaint, CFF sought an injunction against any
further development of the museum without proper Trustee approval. PX-211 (JA599). Likewise Cafesjian and CFF filed a counterclaim against AGM&M in the
Federal Court action bearing the civil action number 08-2555 seeking to enjoin
AGM&M and the trustees from any further planning or design of the museum
without the participation of Cafesjian and CFF. Cafesjian then filed a lis pendens
on February 15, 2008, referencing the counterclaim. PX-214 (JA-615).
Cafesjian recognized that the lawsuit had the capacity to “turn people off
from the museum itself.” DX-138 (JA-741); 11/15 PM Tr. 57-59 (JA-365-67). As
a result of the lawsuits, AGM&M lost substantial donations that would have
otherwise been contributed to the building of the museum. PX-159 (JA-569);
11/15 PM Tr. 69-70 (JA-368-69); 11/16 PM Tr. 98-100 (379-81).
D.

Onslaught of Press Attacks Against Plaintiffs

Cafesjian bought the newspaper called the Armenian Reporter in May 2006.
11/19 AM Tr. 126 (JA-425). The Armenian Reporter served to report on issues
within the Armenian community and was circulated within the Armenian
community. 11/10 PM Tr. 101 (JA-351). Upon the filing of the first lawsuit,
Cafesjian commenced using the Armenian Reporter to attack Plaintiffs within the
Armenian community. For example, Cafesjian authorized Waters to prepare and
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publish a “score card” in the Armenian Reporter. 11/19 AM Tr. 126 (JA-425).
The “score card” belittled the financial contributions of the other AGM&M
trustees. See, e.g., DX-152 (JA-748). The score card was published 59 times in
the Armenian Reporter. 11/19 AM Tr. 127 (JA-426). The repeated impact was
devastating to the credibility of the non-Cafesjian trustees, who were now tasked
with moving the museum project forward. In addition, Waters wrote a series of
articles for the Armenian Reporter in the fall of 2007 intended to insult the
AGM&M Board and its efforts. 11/15 PM Tr. 53 (JA-364).
Cafesjian and Judge Kollar-Kotelly Share a Common and Beneficial
Economic Interest That Was Not Disclosed Prior to Trial.
During trial, Cafesjian testified that he was an avid art collector and a
collector of glass work. Cafesjian further testified about his extensive collection
featured in the Cafesjian Center for the Arts in Armenia, including artists Libensky
and Dale Chihuly. 11/19 AM Tr. 60 (JA-405). Regarding his intent for the
memorial that would be named after him as part of the AGM&M project, Cafesjian
testified that Libensky was going to do something in the form of a chapel. 11/19
AM Tr. 138 (JA-430). Cafesjian proposed that the memorial have “a walk-in,
contemplative, chapel-like space, with interior walls of native Armenian stone and
a glass sculpture by Stanislav Libensky as the focal point.” PX-111 (JA-458). In
the Court’s January 26, 2011 Opinion, Judge Kollar-Kotelly specifically referred to
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Cafesjian’s intention to include a “glass sculpture by Stanislav Libensky as the
focal point” in the proposed memorial. Dkt. 248 at 16 (JA-1079).
After Judge Kollar-Kotelly rendered her decision, the Assembly was
shocked to learn of the shared and beneficial interest between Judge Kollar-Kotelly
and Cafesjian that neither of them had ever disclosed. Plaintiffs’ ability to ferret
out the relationship was severely hampered by the fact that Judge Kollar-Kotelly
maintained a dual identity that did not lend itself to discovery by a simple internet
search. In her professional career she is known as Judge Kollar-Kotelly; in her role
as one of the top 100 collectors of contemporary studio glass art as recognized by
Art and Antiques Magazine she is known as Colleen Kotelly or Mrs. John T.
Kotelly and not, Judge Kollar-Kotelly.1
In 1999, Mr. and Mrs. John Kotelly and Cafesjian provided a joint gift to the
Met. That gift was the purchase of Vestment II a gray glass cast in mold by Mr.
Libensky, the artist that Cafesjian intended to feature at the memorial. Dkt. 263-1
at 22-23 (JA-1271-72). This is the only work of Mr. Libensky and Ms. Brychtova

Subsequent to Plaintiffs’ submission of their motion for a new trial, Judge
Kollar-Kotelly appears have altered her practice. She no longer uses the reference
Mrs. John T. Kotelly or Colleen Kotelly when described in the contemporary
studio glass art world, but now is recognized as Colleen Kollar-Kotelly. (see
March 23, 2011 Press Release, of the Smithsonian American Art Museum,
http://americanart.si.edu/pr/library/2011/herman_endowment_2011.pdf. )
1
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owned by the Met, which enhances its significance within the Met’s collection. Its
presence is identified on the web-site of the Met, which states:
Vestment II, 1997
Stanislav Libensky (Czech, 1921–2002); Jaroslava Brychtová (Czech, born
1924)
Cast glass
Purchase, Heller Gallery Gift, and Drs. Myra and J. and Harold Weiss,
Mr. and Mrs. John T. Kotelly, George F. Russell Jr., Gerard L.
Cafesjian, and Geoffrey J. Isles Gift, 1999 (1999.91)
The aforementioned text appears alongside a large color photograph of Vestment
II.
Vestment III, which appears to be the follow-up work to the piece acquired
by Mr. and Mrs. John T. Kotelly and Cafesjian for the Met, Dkt. 263-1 at 25-30
(JA-1274-79), was prominently featured at the grand opening of the Cafesjian
Center for the Arts in Armenia.
In addition, the art catalogue entitled, “The Inner Light – Sculpture by
Stanislav Libensky and Jaroslava Brychtova” by Robert Kehlmann, explicitly
identifies Cafesjian as a “Lender” and Colleen and John Kotelly as “Catalogue
Sponsors” together on the same page. (See Declaration of Eric I. Abraham,
Exhibit A in Support of Motion for New Trial). This catalogue also references
“Vestment II”, the Libensky piece given jointly by Cafesjian and Mr. and Mrs.
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John T. Kotelly to the Met. They are also listed together in a book devoted to
modern glass art. In addition, the Art Alliance for Contemporary Glass Art, of
which Judge Kollar-Kotelly’s husband is a board member, provided a grant to the
Museum of Contemporary Arts and Design for an exhibition of “Libenksy and His
Students.” Cafesjian participated in that exhibit with a large number of pieces
from his personal collection.
Judge Kollar-Kotelly failed to disclose any of the foregoing to Plaintiffs’
counsel prior to trial. One of the critical strategic decisions that had to be made in
this matter by the Plaintiffs was whether to try this matter before the Court in a
bench trial or to proceed by a jury trial. The Plaintiffs waived their right to a jury
trial. If the Assembly had known of the shared and beneficial interest between
Judge Kollar-Kotelly and Cafesjian as investors in contemporary studio glass art, it
would have moved for Judge Kollar-Kotelly’s disqualification. The Plaintiffs
would have proceeded by way of a jury trial rather than a bench trial in the event
that its motion for disqualification was denied. Dkt. 263-2 at 2 (JA-1281).
Subsequent to receiving the Court’s January 26, 2011 Memorandum
Opinion, several Assembly trustees recalled Cafesjian’s boasts of contacts and
personal relationships with members of the federal judiciary. Dkt. 263-2 at ¶ 8 (JA
1281). One trustee discovered the information regarding the joint gift to the Met
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by Cafesjian and Mr. and Mrs. John Kotelly. KL Gates was unaware of any such
relationship, and has confirmed that it received no disclosure of the joint gift from
either the Court or counsel for Cafesjian. Dkt. 263-2 at 2 (JA-1281).
SUMMARY OF ARGUMENT
First, the trial court erred in enforcing the Grant Agreement without
imposing conditions and terms required to make the reversion clause consistent
with the other contractual obligations and legal constraints, including those in the
Hovnanian Grant Agreement and the Mathevosian letter. As a result, Cafesjian has
received the Grant Properties free and clear of any obligation to build a museum or
memorial to the Armenian Genocide. The decision also rewarded Cafesjian for his
ability to frustrate and obstruct progress on the project after he resigned. But for
Cafesjian’s interference, AGM&M would have been built by the December 31,
2010 deadline, thereby nullifying Cafesjian’s right of reversion. In an
unprecedented decision, the trial court gave ownership of the Grant Properties to
Cafesjian - a major donor to AGM&M who was charged with creating the museum
and memorial, only to fail, quit and prevent the other trustees from succeeding.
Therefore, the trial court should have tolled the deadline to prevent Cafesjian from
profiting from his strategy.
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Second, the trial court erred in permitting Cafesjian to re-take the Grant
Properties in CFF’s name, and keep their appreciated value. In so doing, the trial
court ignored the Hovnanian Grant Agreement, with its obligation to return his $5
million contribution, because it stripped AGM&M of any ability to honor it. It was
wrong to choose one Grant Agreement over the other. Moreover, the Grant
Agreement, AGM&M’s By-Laws and Articles of Incorporation, and tax laws
prohibit this. Each, in their own way, forbid CFF from obtaining a profit from the
exercise of the reversion. The Grant Properties appreciated significantly in the
years between their acquisition and reversion. That profit should have remained
with AGM&M.
Third, the trial court erred in finding that Cafesjian’s conduct only
constituted a breach of his fiduciary duties to the Assembly and AGM&M in one
instance – filing the MOA in secret – and then deciding that AGM&M suffered no
harm as a result of this breach. Cafesjian interfered with AGM&M’s efforts to
obtain approvals from the HPRB; filed the MOA, which prevented the issuance of
building permits; and published ceaselessly negative attacks on AGM&M in the
Armenian Reporter, tainting its reputation and dissuading new donors.
Cumulatively, these also constituted breaches of fiduciary duty.
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Fourth, the trial court erred in not ordering a new trial after its failure to
disclose a substantial relationship with Cafesjian, which only came to light after
trial. Judge Kollar-Kotelly should have disclosed to Plaintiffs that she and
Cafesjian had jointly funded the acquisition by the Met of Vestment II. Cafesjian’s
plans for the memorial featured a display by Libensky. By finding for Cafesjian,
Judge Kollar-Kotelly advanced her cultural, societal and financial interests in
modern glass art.
Fifth, the trial court erred in determining that Cafesjian and Waters were
entitled to indemnification by AGM&M of their legal fees and expenses because
AGM&M did not prevail in its allegations of breach of fiduciary duty. First,
Cafesjian and Waters did breach their fiduciary duties, so the indemnification
provision of the AGM&M By-Laws is not triggered. Second, AGM&M was a
private foundation at the time of trial. This also renders this provision of the
AGM&M By-laws a nullity.
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ARGUMENT
POINT I
THE TRIAL COURT ERRED IN ENFORCING
THE REVERSION IN THE GRANT AGREEMENT
AND GIVING THE BANK BUILDING TO CFF, A
WINDFALL THAT IGNORED THE TERMS OF
MATHEVOSIAN’S LETTER OF GIFT AND
REWARDED CAFESJIAN FOR STOPPING THE
PROGRESS OF THE MUSEUM YEARS BEFORE
THE DECEMBER 31, 2010 DEADLINE__________
Standard of Review
Contract interpretation is a question of law which the Court of Appeals
reviews without deference. Pennsylvania Ave Development Corp. v. One Parcel of
Land in the District of Columbia, 670 F.2d 289, 292 (App. D.C. 1981).
Argument
A.

The Court Failed to Honor the Restrictions Imposed by
Mathevosian When She Donated $3.5 Million of the Money
Needed to Purchase the Bank Building.

The District Court erred as a matter of law when it enforced the reversion
clause in the Grant Agreement, giving to CFF the Bank Building and all other
Grant Properties - free of any obligation to construct a museum and memorial to
the Armenian Genocide. The District Court ignored the Mathevosian letter of
gift’s clear conditions: the property must always and forever be used for a
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museum to the Armenian Genocide, and there could be no encumbrance upon the
land.
The District Court cast aside Mathevosian’s conditions. As a result, CFF not
only received the Grant Properties with no requirement to build a Genocide
Museum, thereby violating the donative conditions attached by Mathevosian to her
gift, but also received the unearned and unanticipated benefit of Mathevosian’s
$3.5 million donation, and the donations of the others who gave to AGM&M while
it owned the Grant Properties. Giving the Grant Properties to CFF also violated
the balance of the documents executed by the parties when creating AGM&M and
placing the Grant Properties within it; honoring the intent of all donors was a
principle enshrined in each.
The District Court should instead have either refused to enforce the
reversionary clause at all, or at least severed it. The District Court had discretion
to sever the reversionary clause from the Grant Agreement and erred in failing to
do so. Booker v. Robert Half Int’l Inc., 315 F. Supp. 2d 94, 106 (D.D.C. 2004)
((“[e]ven without a severability clause, if the obnoxious feature of a contract can
be eliminated, without impairing its symmetry as a whole, the courts will be
inclined to adopt this view as the one most likely to express the intention of the
parties.”). The trial court should never have construed the reversionary clause of
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the Grant Agreement in a way that nullified other clauses in the Grant Agreement
that required the parties to honor the restrictions imposed by other donors, such as
Mathevosian’s restrictions. Hunt Construction Group, Inc. v. National Wrecking
Corp., 587 F.3d 1119, 1121 (D.C. Cir. 2009) (“In reading contract provisions, we
take the contract’s entirety into account, seeking to give all its provisions effect.”);
see also Restatement (Second) of Contracts § 203(a) (an interpretation that gives
reasonable and effective meaning to all terms of a contract is generally preferred to
one that leaves part unreasonable or of no effect.).
The reversionary clause should be severed at least with respect to the Bank
Building, because the Transfer Agreement and Grant Agreement both require that
AGM&M “must honor all of the Grantor’s donor requirements existing at time of
transfer, or in the alternative, obtain donor consent to transfer and any modification
of donor terms.” PX-114, § 1.2(A) (JA-472-73). It defies logic to read the Grant
Agreement in a way that ignores this term, but this is exactly what occurred: the
District Court gave the Bank Building to CFF with no conditions upon its use.
At the time that the Grant Agreement and Transfer Agreement were
prepared, Defendants were familiar with Mathevosian’s condition on her grant that
the property would not be encumbered or mortgaged. 11/15 AM Tr. 115 (JA-356).
The trial judge also failed to take into account Cafesjian’s trial testimony with
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respect to Mathevosian’s $3.5 million contribution that he never intended to take it.
11/19 AM Tr. 91 (JA-410).
The District Court avoided Mathevosian’s conditions by relying upon the
Unanimous Written Consent signed by Mathevosian in her role as one of the
original trustees of AGM&M. The trial judge construed this as a waiver by
Mathevosian of the limiting conditions contained in her letter of gift. That was not
the purpose of the Unanimous Written Consent, signed three years later on October
30, 2003. It contained no term that could lead to the District Court’s result.
Rather, the Unanimous Written Consent’s function was to ratify and adopt the
AGM&M Articles of Incorporation and By-Laws of AGM&M. The Uniform
Written Consent did not reference the reversionary clause in any way.
It was the Grant Agreement that contained the reversionary clause, and
Mathevosian did not sign it. Even had she, the Grant Agreement contained an
explicit clause decreeing that the donative intent and conditions of all who had
contributed to the acquisition of the property, such as Mathevosian’s restrictions
and Hovnanian’s right of reversion for his $5 million grant, were to be honored.
The intent of the parties was to honor Mathevosian’s limiting conditions that the
Bank Building would always, only, and forever, be used as a museum and
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memorial to the Armenian Genocide, as made plain by the documents they signed.
The District Court erred in ignoring those intentions.
B.

The District Court should have Tolled the December 31, 2010
Deadline because Cafesjian’s Conduct Rendered AGM&M
Incapable of Meeting it.

The Grant Agreement’s reversionary clause set December 31, 2010 as the
date by which AGM&M had to make substantial progress toward building the
museum and memorial. After Cafesjian quit as Chairman of AGM&M, the other
trustees took decisive action in forming a Building and Operations Committee to
prepare and finalize plans, get them approved by the municipality, and build the
museum and memorial. They almost succeeded; with approved plans, AGM&M
was ready to build. Cafesjian prevented that from occurring: as soon as he quit as
President of AGM&M, three and a half years before the deadline, he instituted a
series of lawsuits that forced AGM&M to devote its energy and resources to
defending its progress rather than building; he filed a lis pendens premised upon
the suit demanding an immediate cessation of any actions to build the museum and
memorial; Cafesjian used his ownership of the Armenian Reporter to taint the
project and those associated with it; and he used any means at his disposal to slow
and stop the project from meeting the December 31, 2010 deadline. Having done
so, equity compelled that the District Court toll the deadline. See Armenian
Genocide Museum & Mem’l, Inc. v. Cafesjian Family Foundation, Inc., 691 F.
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Supp. 2d 132, 159 (D.D.C. 2010) (“reformation of the Grant Agreement might
provide an equitable remedy”). In an unprecedented decision, the trial court
handed ownership to Cafesjian, a major donor who was charged initially with
accomplishing AGM&M’s mission, only to abandon the project and then obstruct
the other trustees from succeeding where he failed.
Starting in April of 2007, Cafesjian began a series of litigations whose
effect, both singularly and cumulatively, was to derail the project and prevent its
completion by December 31 2010. The allegations of those suits were ultimately
rejected, but Cafesjian used them to keep the project from moving forward. The
first suit, filed in April 2007, asked for immediate rescission of the grant, including
the bank building and adjacent properties based on an alleged failure to transfer the
promissory note. 11/17 PM Tr. 60 (JA-397). CFF filed a second complaint on
September 28, 2007, against AGM&M, Hovnanian personally, Mathevosian,
personally, Krikorian personally, and the Assembly. 11/17 PM Tr. 61 (JA-398).
The prayer for relief in that case was to enjoin any steps to actually construct the
museum and memorial, and he filed a lis pendens to set forth those objections on
the deed. This stopped construction in its tracks. As a result of the lawsuits,
AGM&M lost donations that would have contributed to the building of the
museum. PX-159 (JA-569); 11/15 PM 69-70 (JA-368-69); 11/16 PM Tr. 98-100
(JA-379-81). The Building and Operations Committee simply could not proceed
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in the face of the second suit, against the individual trustees, which demanded that
they cease all efforts to build a museum and memorial, with a lis pendens attached
to the deed to perfect the threat.
Cafesjian also had Waters draft, execute on behalf of CFF and AGM&M,
and file the MOA without advising the AGM&M Board. This was a lien on the
property, and during the May 7, 2007 AGM&M Board meeting, Waters was asked
if CFF was willing to remove the liens on the properties; Waters responded “no
sir.” PX-207 (JA-596); 11/17 AM Tr. 149-50 (JA-388-89). Cafesjian eventually
supplemented the MOA with an actual notice of lis pendens. As a result of the lis
pendens remaining in the property records, AGM&M was unable to proceed.
11/17 PM Tr. 74 (JA-399). This ended any chance of building the museum and
memorial on time, even if AGM&M could raise the money, which it could not due
to Cafesjian.
All the while, Cafesjian was plotting other ways to slow down AGM&M.
11/17 AM Tr. 80 (JA-387). On April 2, 2008, at the direction of Cafesjian, Waters
notified HPRB that the Bank Building that was subject to an application before the
HPRB was part of pending litigation between certain trustees and donors of
AGM&M. Waters requested that the HPRB “immediately suspend all
consideration on the application for approval.” PX-127 (JA-500). Cafesjian
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admitted that the letter that Waters sent to the chairman of the HPRB was sent with
the intention to stop the building of the museum as confined to the bank building
and stop any further development of the museum project. 11/19 AM Tr. 132-34
(JA-427-29).
The District Court failed to consider any of these things, or the cumulative
effect of Cafesjian’s other bad acts, in setting its remedy. Under the law of this
case, the trial court could have fashioned a remedy that took his actions into
account. See Armenian Genocide Museum & Mem’l, Inc. v. Cafesjian Family
Foundation, Inc., 691 F. Supp. 2d 132, 159 (D.D.C. 2010) (“reformation of the
Grant Agreement might provide an equitable remedy”). The appropriate judicial
response to Cafesjian’s conduct was to toll the December 31, 2010 deadline, and
give AGM&M a fighting chance to meet it, free of Cafesjian’s blocking efforts.

36
(Page 49 of Total)

USCA Case #11-7048

Document #1463702

Filed: 10/29/2013

Page 50 of 120

POINT II
THE TRIAL COURT ERRED IN PERMITTING
CFF TO RE-TAKE TITLE TO THE GRANT
PROPERTIES AND KEEP THEIR APPRECIATED
VALUE_______________________________________
Standard of Review
Contract interpretation is a question of law which the Court of Appeals
reviews without deference. Pennsylvania Ave Development Corp. v. One Parcel of
Land in the District of Columbia, 670 F.2d 289, 292 (App. D.C. 1981).
Argument
A.

The Plain Language of the Grant Agreement Prohibits Cafesjian
or CFF from Keeping the Appreciated Value of the Grant
Properties.

Judge Kollar-Kotelly erred as a matter of law in holding that the Grant
Agreement did not impose any obligation on CFF to reimburse AGM&M for the
excess value of the properties over the amount of the funds originally donated.
The relevant section of the Grant Agreement states: “to the degree any portion of
the grants has been funded, at the Grantor’s sole discretion, the Assembly shall
return to the Grantor the Grant funds or transfer to the Grantor the grant Property.”
Under the first option, the grantors can have back the donated grant funds, here the
$14,400,000 claimed by Cafesjian to have been donated to the project. Under the
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second, the grantors can have back the property, but only to the degree the grants
have been funded, i.e. only so much of the property as equals the value of the
donated grant funds.
The plain language of the Grant Agreement supports the conclusion that the
exercise of the reversion must be a transaction through which CFF does not profit,
and the plain language should govern. Hunt Construction Group, Inc. v. National
Wrecking Corp., 587 F.3d 1119, 1121 (D.C. Cir. 2009) (“In reading contract
provisions, we take the contract’s entirety into account, seeking to give all its
provisions effect.”); see also Restatement (Second) of Contracts § 203(a) (an
interpretation that gives reasonable and effective meaning to all terms of a contract
is generally preferred to one that leaves part unreasonable or of no effect.).
The first clause, “to the degree any portion of the grants has been funded,”
explicitly ties the value of the reversionary interest to the value of the funds
contributed by the grantor. Thus, under the first option, the grantors can have back
the grant funds actually donated, which Cafesjian claimed to be $14,400,000.
Under the second option, the grantors can have back the property. However, read
in conjunction with the beginning clause “to the degree any portion of the grants
has been funded,” the grantor only gets back so much of the value of the property
required to return the money granted. As a result, regardless of which option is
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exercised, the economic benefit to the grantor and detriment to the AGM&M
should be the same: the grantor is reimbursed to the degree of the funds actually
contributed, which is $14,400,000. Thus, if the property appreciates, the grantor
only gets cash or property worth $14,400,000, and if the property depreciates the
grantor only gets cash or property worth $14,400,000. The testimony at trial
indicated a value as of November 2010 of approximately $40 million. 11/16 PM
Tr. 86 (JA-378). The trial court should therefore have directed CFF to pay back to
AGM&M the difference, of $25,600,000, or, alternatively, only required property
worth $14,400,000 to have been deeded to CFF.
B.

The Trial Court Erred in Ordering the Transfer of the
Appreciated Value of the Grant Properties, Because This Favored
Cafesjian’s Grant Agreement Over the Mathevosian Letter of
Donation and the Hovnanian Grant Agreement

Construing the reversion clause to only give to CFF cash or property worth
$14,400,000 is the only interpretation of the Grant Agreement that would give
effect to all of the provisions of the Grant Agreement, while honoring the
requirements of the Mathevosian conditions and the Hovnanian Grant Agreement.
The Grant Agreement, Transfer Agreement, By-laws and other constituent
documents of AGMM were prepared contemporaneously, cross reference one
another, and are explicitly conditioned on one another. Therefore, it was an error
of law to read a single clause in one of the grant agreements without reference to
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and at odds with the entire grant agreement and the conditions clearly imposed by
the cross-referenced documents. The trial court’s decision eviscerated the
Mathevosian condition that the Bank Building forever and always and only be used
for a museum to the Armenian Genocide. Had the trial court only permitted CFF
to take back $14,400,000 worth of property, it could have transferred the non-Bank
Building parcels. This would have kept AGM&M in possession of the Bank
Building, thereby honoring Mathevosian’s donative intent.
Similarly, had the trial court forced CFF to return to AGM&M the value of
the Grant Properties in excess of the $14,400,000 he donated, AGM&M could
have honored the reversionary clause in the Hovnanian Grant Agreement. There is
no basis for the trial court to have honored Cafesjian’s Grant Agreement in a
manner that rendered impossible the exercise of Hovnanian’s Grant Agreement.
In construing a contract, the District Court must determine the intention of
the parties to the contract. Pennsylvania Ave Development Corp., 670 F.2d at 292.
“The task in contract interpretation is to decide ‘what a reasonable person in the
position of the parties would believe the language meant.’” Hartford Acc. &
Indem. Co. v Pro-Football, Inc., 127 F.3d 1111, 1114 (D.C. Cir. 1997). Enforcing
the contract according to the court’s interpretation is not reforming the contract.
See, e.g., id. at 1116 (noting that D.C. Circuit has rejected argument that judgments

40
(Page 53 of Total)

USCA Case #11-7048

Document #1463702

Filed: 10/29/2013

Page 54 of 120

interpreting contracts that result in a purportedly “unjustified contract reformation”
are improper). The construction set forth herein is the only construction that is
consistent with the intent of all of the interested parties.
C.

The District Court’s Construction of the Reversion Clause is
Inconsistent with the Letter and Spirit of Federal Tax Law.

The meaning of the section is illustrated by the precedent it would create an
unlawful vehicle for sheltering the appreciation of real property from federal
taxation if the trial court’s decision is not reversed. Under the Defendants’
construction, a wealthy donor who controlled the board of a charity could put cash
into a charity for the acquisition of real estate; take the donation as a tax deduction;
and then seek the return of the appreciated real estate pursuant to any unmet
condition. The trial court should never have construed the Grant Agreement to
permit this result.
The federal tax law frowns on the use of a charity as a vehicle for sheltering
appreciation to reduce or avoid taxation. For example, current federal tax law
prevents a donor from donating appreciated property with a low basis to a charity,
and pursuant to a pre-arranged deal with a third party that the donor is involved in,
have the charity sell the property to the third party at a higher fair market value,
and therefore, provide a higher charitable contribution to the donor. See Palmer v.
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Commissioner, 62 Tax Court 684 (1974), aff’d as to other issues, 523 F.2d 1308
(8th Cir. 1975); Rev. Rul. 78-197, 1978-1 C.B. 83.
In order to avoid the inequity of allowing Cafesjian to shelter the
appreciation in the Grant property through his control of the AGM&M, the two
options presented in the Grant Agreement must be read as financially equivalent
and nonprofit.
Moreover, in trying to effectuate the transfer, the trial court, while stating its
adherence to the plain language of the contract, astonishingly ignores the plain
language, by ordering the properties to CFF only, when the Grant Agreement
clearly spells out that the Grantor is both Cafesjian personally and CFF (and not
either or). A transfer to both Cafesjian personally and CFF not only violates
federal tax law, but also is contrary to the balance of the Grant Agreement, which
also supports the conclusion that the reversionary clause must be exercised in a
“nonprofit” manner. Section 3.3 of the Grant Agreement explicitly limits the grant
funds to a use consistent with Section 501(c)(3) of the IRS Code.
This Section 3.3 means that the grant funds cannot be distributed in any
manner that would violate Section 501(c)(3) of the Code. Notwithstanding this
express provision in the Grant Agreement, Judge Kollar-Kotelly ordered the
transfer of the Grant property to CFF without any restriction that the Grant

42
(Page 55 of Total)

USCA Case #11-7048

Document #1463702

Filed: 10/29/2013

Page 56 of 120

property must be used for the purposes of establishing a museum dedicated to the
victims and survivors of the Armenian Genocide which was the charitable purpose
for which all of the donor restricted gifts were provided, including the Mathevosian
and Hovnanian restricted gifts, and, or at the very least, that the Grant property
must be used for Section 501(c)(3) purposes. Absent such directive, CFF is free to
sell the Grant property for a profit and not to establish a museum at all.
Any transfer to both Cafesjian and CFF would violate Code Section 4941 as
impermissible “self-dealing” (if AGM&M were deemed by IRS to be a private
foundation at the time of the transfer) or as a prohibited “excess benefit
transaction” under Code Section 4958 (if AGM&M were deemed a public charity
at the time of the transfer), as Mr. Cafesjian is a “disqualified person” to AGM&M
by reason of being a person who is a substantial contributor to AGM&M and a
person who was in a position to exercise substantial influence over the affairs of
AGM&M. I.R.C. § 4946(a)(1)(A); I.R.C. § 4958(f)(1)(A). If the Internal Revenue
Service found an “excess benefit transaction under Code Section 4958 as a result
of the transfer of the Grant property to both Cafesjian and CFF, Cafesjian would
be: (a) subject personally to excise taxes in the amount of 25% of the amount
deemed to be an “excess benefit” to him; and (b) required to return the excess
benefit to AGM&M, or else risk an additional layer of excise taxes equal to 200%
of the excess benefit.
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Cafesjian simply cannot be given the full, appreciated value of the Grant
Properties, and neither can CFF. The AGM&M By-Laws and Articles of
Incorporation remove any doubt – they both expressly prohibit Cafesjian or CFF
from profiting from the reversion. The Articles of Incorporation state:
No part of the net earnings of the Corporation shall inure to the
benefit of or be distributed to any trustee, employee or other
individual, partnership, estate, trust or corporation having a
personal or private interest in the Corporation.
PX-121, § IV(C) (JA-483).
The By-Laws also separately provide a restriction against a trustee profiting
from his or her dealings with the AGM&M in Section 3.3, “Prohibited Activities,”
which states that “[n]o part of the net earnings shall inure to the benefit of, or be
distributable to, the Trustees….” PX-122 (JA-490). The formal bylaws of an
organization constitute a contract between the organization and its membership.
Willens v. Wisconsin Ave. Coop. Ass’n, 844 A.2d 1126, 1135 (D.C. 2004). The
contractual nature of by-laws has been applied in the nonprofit corporation context.
Meshel¸869 A.2d at 361. Here, Cafesjian signed the Unanimous Written Consent
in lieu of the organization meeting of AGM&M, ratifying the AGM&M Articles of
Incorporation and adopting the By-Laws, and thereby agreeing to be bound by
their limitations and restrictions.
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The restrictions in the Articles of Incorporation and By-laws of AGM&M
are parallel to the “private inurement” prohibition on Section 501(c)(3) exempt
organizations such as AGM&M, set forth in Treasury Regulation 1.501(c)(3)1(c)(2), which states that “[a]n organization is not operated exclusively for one or
more exempt purposes if its net earnings inure in whole or in part to the benefit of
private shareholders or individuals.” Treasury Regulation 1.501(a)-1(c) defines
“private shareholder or individual” as “persons having a personal and private
interest in the activities of the organization,” i.e., an insider to the charity. Further,
District of Columbia Nonprofit Corporation Act, DC Code 29-301.01 et seq. (“DC
Nonprofit Act”), the statute under which AGM&M is incorporated, at Section 29301.27, specifically states that “[n]o dividend shall be paid and no part of the
income of a corporation shall be distributed to its members, directors, or officers.”
The Internal Revenue Service has used the concept of “private inurement” to
refuse to issue a Section 501(c)(3) exemption, as well as to revoke a charity’s
501(c)(3) status. The starting point for defining what “private inurement” under
federal tax law can be found in the Treasury Regulations related to Section
501(c)(3) organizations. Treasury Regulation 1.501(c)(3)-1(a)(1) states that “[I]n
order to be exempt as an organization described in section 501(c)(3), an
organization must be both organized and operated exclusively for one or more of
the [exempt] purposes specified in such section.” Treasury Regulation 1.501(c)(3)45
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1(c)(2) states that “[a]n organization is not operated exclusively for one or more
exempt purposes if its net earnings inure in whole or in part to the benefit of
private shareholders or individuals.” The term “private shareholder or individual”
is defined in Treasury Regulation 1.501(a)-1(c) as “persons having a personal and
private interest in the activities of the organization.” “Private inurement” is not
limited to circumstances where an individual insider receives a benefit from the
Section 501(c)(3) charity, but also when a corporation, which is controlled by an
insider, receives a benefit from the charity. See Church of Scientology of
California v. Commissioner, 823 F.2d 1310 (9th Cir. 1987), cert denied, 486 U.S.
1015 (1988) (Transfers of funds from the Church to a corporation founded by Ron
Hubbard, founder of the church, his wife and a friend, and controlled by Hubbard,
were found to be private inurement.); Orange County Agricultural Society, Inc. v.
Commissioner, 893 F.2d 529 (2d Cir. 1990) (Unsecured interest-free loans from a
Section 501(c)(3) exemption and to revoke a Section 501(c)(3) organization’s
exemption charity to a corporation controlled by the charity’s three biggest
shareholders owning 70% of the charity’s stock was private inurement.).
Here CFF, a Florida nonprofit corporation, is controlled by Mr. Cafesjian.
11/19 AM Tr. 89 (JA-408). The federal tax law defines the phrase “no net
earnings” in the definition of private inurement as meaning any income or assets of
a non-profit being transferred to an insider. “The term ‘net earnings’, as used in
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§ 501(c)(3), may include ‘more than the term net profits as shown by the books of
the organization or than the difference between gross receipts and disbursements in
dollars.’” Harding Hospital, Inc. v. United States, 505 F. 2d 1068 (6th Cir 1974),
citing Northwestern Municipal Association v. United States, 99 F. 2d 460, 463 (8th
Cir 1938)). See also PLR 201047033 (“Inurement is any transfer of charitable
assets to the organization’s insiders for which the organization does not receive
adequate consideration. Inurement can take many forms.”). When read together,
these provisions in the Articles and By-laws of AGM&M and the tax law
proscription on “private inurement” arising from a transfer by a charity to a
corporation controlled by an insider, prohibit the transfer of the full appreciated
value of the Grant Properties.
Under the District Court’s ruling, CFF also obtained more than an
“incidental private benefit” from receipt of the appreciated properties without
having to reimburse AGM&M, in violation of federal tax law. CFF will
effectively have sheltered the appreciation, and will be able to borrow funds
against a substantially increased asset, without having had to carry the asset for 7
years. This would be violative of the private benefit prohibition contained in
Treasury Regulation 1.501(c)(3)-1(c)(1). The Internal Revenue Service has used
the concept of “private benefit” to refuse to issue a Section 501(c)(3) exemption, as
well as to revoke a charity’s 501(c)(3) status.
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POINT III
THE TRIAL COURT ERRED IN DETERMINING
THAT DEFENDANTS ONLY BREACHED THEIR
FIDUCIARY DUTY IN ONE INSTANCE, AND
THAT THE BREACHES DID NOT HARM THE
ASSEMBLY OR AGMM________________________
Standard of Review
On appeal, this Court must review Judge Kollar-Kotelly’s legal conclusions
under the de novo standard and findings of fact under the clear error standard.
Armstrong v. Geithner, 608 F.3d 854, 857 (D.C. Cir. 2010).
Argument
As officers and trustees of AGM&M, Cafesjian and Waters owed AGM&M
a duty to act in the utmost good faith. The evidence at trial established that
Cafesjian and Waters breached that duty and placed their interests above those of
AGM&M. Despite the fact that Waters testified that he owed his highest duty to
Cafesjian, not AGM&M, Judge Kollar-Kotelly still concluded that there was no
breach of duty. The trial court viewed each offending act in isolation, and failed to
consider that it was their cumulative effect that constituted a breach of fiduciary
duty. On this issue, the District Court erred as a matter of law.
In order to establish a claim for breach of fiduciary duty, the plaintiff must
show (1) that there existed such a duty; (2) that such duty was breached; and (3)
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that such breach proximately caused the injury alleged. AGM&M v. CFF, 691 F.
Supp. 2d 132, 146 (D.D.C. 2009). There is no dispute that Defendants owed a
fiduciary duty to the Assembly and AGM&M. That duty required Defendants to
act in the utmost good faith. Friends of Tilden Park, Inc. v. District of Columbia,
806 A.2d 1201, 1210 (D.C. 2002). This good faith forbids Defendants from
placing themselves in a position where their individual interest clashes with their
duty to the corporation. AGM&M v. CFF, 595 F. Supp. 2d 110, 116 (D.D.C.
2009). In addition, Defendants were also obligated to “manage the corporation
solely in its best interests and not as a vehicle for promoting their personal beliefs
or causes.” Id. As trustees of a charitable organization, Defendants were also
required to exercise ordinary and reasonable care in the performance of their
duties, exhibiting honesty and good faith. Stern v. Lucy Webb Hayes Nat’l
Training School for Deaconesses & Missionaries, 381 F. Supp. 1003, 1013
(D.D.C. 1974). Included within the duties the Defendants owed AGM&M was a
duty of candor. Aronoff v. Lenkin Co., 618 A.2d 669, 687 (D.C. 1992) (“[a]s a
fiduciary respecting matters within the scope of the agency, the agent owes a duty
of good faith and candor in affairs connected with the undertaking, including the
duty to disclose to the principal ‘all matters coming to [the agent’s] notice or
knowledge concerning the subject [ ] of the agency, which it is material for the
principal to know for his protection or guidance’”) (internal citation omitted).

49
(Page 62 of Total)

USCA Case #11-7048

Document #1463702

Filed: 10/29/2013

Page 63 of 120

Cafesjian and Waters were required to act within the spirit of the Grant and
Transfer Agreements, the sole focus of which is the completion of a museum
designed to commemorate the Armenian Genocide, and were further prohibited
from interfering with performance under those agreements. Allworth v. Howard
Univ., 890 A.2d 194, 202 (D.C. Ct. App. 2006) (internal quotations omitted)
(“[b]ad faith involves evasion of the spirit of the bargain, lack of diligence and
slacking off, willful rendering of imperfect performance, abuse of a power to
specify terms, and interference with or failure to cooperate in the other party’s
performance”).
Any contractual rights Defendants have under the Grant and Transfer
Agreements and any effort by Defendants to protect those rights must be exercised
in harmony with the utmost good faith owed to AGM&M. See Armenian
Genocide Museum & Mem’l, Inc., 691 F. Supp. 2d at 148 (“[w]hile Cafesjian and
Waters Jr. (as an agent of Cafesjian or CFF) have a right to protect CFF and
Cafesjian’s lienholder interests even though they may also be fiduciaries of
AGM&M, those lienholder interests do not give them license to actively
undermine the ability of AGM&M to operate as it was intended”). As noted by the
trial court in deciding summary judgment, but ignored by the court in ruling after
trial, CFF and Cafesjian were prohibited from undermining the ability of AGM&M
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to accomplish its mission. Storetrax.com, Inc. v. Gurland, 915 A.2d 991, 994,
1004, 1008 (Md. 2007)).
Defendants breached their duty to Plaintiffs through their cumulatively
obstreperous conduct. Waters executed and filed the MOA, at Cafesjian’s
direction, to cloud the title to the properties without any prior notice to or approval
from the AGM&M Board and without addressing conflicts of interest and breaches
of fiduciary duty. Almost worse, Waters failed to report the execution and filing of
the MOA to the Board at the Board meeting the day after executing the document.
See Armenian Genocide Museum & Mem’l, 691 F. Supp. 2d at 151, 152 (“[u]nder
District of Columbia law, directors of nonprofit corporations must not engage in
self-interested transactions and must disclose potential conflicts of interest to the
persons charged with approving such transactions,” and “[a] fiduciary breaches his
duty to the corporation if he fails to perform his duties honestly and in good
faith”); Allworth, 890 A.2d at 202 (bad faith includes acts of subterfuge and
evasion); Aronoff, 618 A.2d at 687 (fiduciaries owe a duty of candor).
The Transfer Agreement was executed by Waters on AGMM’s behalf and
requires that AGMM “honor all of the [Assembly’s] donor requirements.” PX-114,
§ 1.2(A) (JA-472-73). Mathevosian’s letter of donative intent forbade placing any
lien on the Bank building. Defendants’ filing of the MOA placed a lien on the
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Bank and thereby breached this term of the Transfer Agreement and defendants’
fiduciary duty to AGM&M.
Cafesjian’s decision to sue the Assembly and AGM&M and seeking
immediate rescission of the Grant and Transfer Agreements also violated his
fiduciary duties. The filing of a lawsuit to secure rescission of all properties
hindered AGM&M’s ability to operate as it was intended, see Armenian Assembly
of Am., 692 F. Supp. 2d at 37 (filing lawsuit in bad faith or out of spite may give
rise to liability for breach of fiduciary duty) (citing Clancy v. King, 405 A.2d 1092,
1108-09 (Md. 2007)). The second suit, against the remaining AGM&M trustees,
individually, specifically sought to enjoin any further progress on the museum and
memorial. Cafesjian filed a notice of lis pendens to accomplish this result, and it
worked. The lis pendens forestalled any construction, and Waters refused to lift it.
Cafesjian also breached his fiduciary duties by launching a press campaign
aimed at disparaging the Assembly and AGM&M as well as its Trustees personally
who CFF had named as defendants in one of its complaints, which had the purpose
and/or effect of discouraging the Armenian-American community from supporting
the Project, see Armenian Genocide Museum & Mem’l, 691 F. Supp. 2d at 148
(defendants had no right “to actively undermine the ability of AGM&M to operate
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as it was intended”); Allworth, A.2d at 202 (bad faith includes interference with the
other party’s performance).
Cafesjian also breached his fiduciary duties by engaging in direct efforts to
undermine the development of AGM&M by asking the HPRB to decline
consideration of AGM&M’s architectural plans. See Armenian Genocide Museum
& Mem’l, 691 F. Supp. 2d at 148; Allworth, 890 A.2d at 202.
The foregoing acts of Defendants were not undertaken with the utmost good
faith required. Armenian Genocide Museum & Mem’l, Inc., 691 F. Supp. 2d at 148
(citing Friends of Tilden Park, Inc., 806 A.2d at 1210 (quoting Fletcher Cyc. Corp.
§ 837.50)); Lucy Webb, 381 F. Supp. at 1013-14.
However, Judge Kollar-Kotelly concluded that Defendants did not breach
their duty to Plaintiffs, and that the one instance of breach caused no harm. This
holding is contrary to the established law and requires reversal. Judge KollarKotelly determined that only filing the MOA constituted a breach of Defendants’
duty towards Plaintiffs. However, the trial court concluded that Defendants were
not liable to Plaintiffs because Plaintiffs failed to show an injury resulting from the
breach. In reaching that conclusion, the trial court failed to consider that the filing
of the MOA, along with Defendants other breaches caused Plaintiffs to lose
donations that were required to continue the Project and meet the deadline. PX-
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159 (JA-569); 11/15 PM Tr. 69-70 (JA-368-69); 11/16 PM Tr. 98-100 (JA-379-81)
(Harry T. Mangurian Jr. Foundation, Inc.- Nov 3, 2008 letter regarding a $10
million donation that any grant or support would be reviewed upon resolution of all
litigation; and Peter Vosbikian has pledged $1 million to donate but has not done
so because he does not want it to go to litigation). Filing the MOA also prevented
AGM&M from being able to receive permits that are necessary to build the
museum. 11/17 PM Tr. 74 (JA-399). And of course, the lis pendens stopped
construction in its tracks – the second litigation expressly sought injunctive relief
to prevent it.
Accordingly, the trial court erred as a matter of law in holding that
Defendants were not liable to Plaintiffs for breach of fiduciary duty.
POINT IV
THE TRIAL COURT ERRED IN REFUSING TO
ORDER A NEW TRIAL AFTER PLAINTIFFS
DISCOVERED AN UNDISCLOSED
COMMONALITY OF INTEREST BETWEEN
CAFESJIAN AND THE TRIAL COURT
Standard of Review
The motion judge is granted broad discretion on a motion for new trial. In
re Lorazepan & Clorazepate Antitrust Litig., 467 F. Supp. 2d 74, 87 (D.D.C.
2006). Pursuant to 28 U.S.C. § 455(a) a judge of the United States “shall
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disqualify himself in any proceeding in which his impartiality might reasonably be
questioned.” Further, a judge shall also disqualify himself where the judge or the
judge’s spouse has
an interest that could be substantially affected by the
outcome of the proceeding. . . . The purpose of this
requirement is to promote public confidence in the
integrity of the judicial process. Recusal is required
“even when a judge lacks actual knowledge of the facts
indicating his interest or bias in the case if a reasonable
person, knowing all the circumstances, would expect that
the judge would have actual knowledge.
Id. at 860-861 (citation omitted). Thus, an objective standard applies to determine
whether there is a basis to question a judge’s impartiality. Tripp v. Executive
Office of the President, 104 F. Supp. 2d 30, 34 (D.C. Cir. 2000).
Argument
Plaintiffs moved for a new trial pursuant to Fed. R. Civ. P. 59(a)(1)(B); they
did not move to disqualify Judge Kollar-Kotelly pursuant to 28 U.S.C.A. § 455,
because the information giving rise to her need to recuse herself did not come to
light until after the trial. Plaintiffs could not request that Judge Kollar-Kotelly
recuse herself, or move to disqualify her if she refused, because she failed to
disclose the relationship between herself and Cafesjian. The Code of Judicial
Conduct places a disclosure obligation on the judge so that the parties may
knowingly exercise their rights, including the right to waive an objection. See In
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re MC, 8 A.3d 1215, 1231 (App. D.C. 2010) (holding that trial judge, who
determined that recusal was not required, should have disclosed emails containing
extrajudicial information about a trial witness on the record to allow the parties to
consider waiver)). The disclosure arises from the Judicial Code of Conduct. A
judge subject to disqualification may proceed in the matter only if the judge has
made full disclosure on the record for the basis of disqualification and the parties
waive disqualification. 28 U.S.C. 455 (e); Code of Judicial Conduct for United
States Judges, Canon 3(D).
Here, Judge Kollar-Kotelly made no disclosure at all regarding the fact that
she and her husband had made a joint donation to the Met for the purchase of
Vestment II, a work by Libensky, the very artist that Cafesjian intended to feature
in the memorial portion of the Armenian Genocide Museum and Memorial. Given
that this case was to be tried before a judge and not a jury, Plaintiffs would not
have agreed to permit Judge Kollar-Kotelly to decide the matter. Because of Judge
Kollar-Kotelly’s failure of disclosure, the Plaintiffs lost this opportunity.
Upon the post-trial discovery of the connection between Judge KollarKotelly and Cafesjian, Plaintiffs moved for a new trial based on the need for
disqualification. Pursuant to 28 U.S.C.A. § 455(a) a judge of the United States
“shall disqualify himself in any proceeding in which his impartiality might
reasonably be questioned.” Further, a judge shall also disqualify himself where the
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judge or the judge’s spouse has “an interest that could be substantially affected by
the outcome of the proceeding.” 28 U.S.C.A. § 455(b)(5)(iii).
The purpose of this requirement is to promote public confidence in the
integrity of the judicial process. Recusal is required “even when a judge lacks
actual knowledge of the facts indicating his interest or bias in the case if a
reasonable person, knowing all the circumstances, would expect that the judge
would have actual knowledge.” Liljeberg v. Health Servs. Acquisition Corp., 486
U.S. 847, 860-861 (1988). Thus, an objective standard applies to determine
whether there is a basis to question a judge’s impartiality. Tripp v. Executive
Office of the President, 104 F. Supp. 2d 30, 34 (D.C. Cir. 2000).
Here, the joint gift to the Met alone more than meets this standard. Judge
Kollar-Kotelly and Cafesjian are linked in their interest in modern glass art,
mutually devoted to promoting it, increasing its value, and finding opportunities
for its display. The AGM&M dispute gave Judge Kollar-Kotelly the opportunity
to hand victory to Cafesjian – and thereby accomplish all of those goals. As noted
by Judge Kollar-Kotelly in her post-trial Opinion, somewhat jarringly and apropos
of nothing, Cafesjian’s plans for the museum and memorial included a “glass
sculpture by Stanislav Libensky as the focal point” in the proposed memorial. Dkt.
248 at 16 (JA-1079). Based upon the pre-eminent role of Judge Kollar-Kotelly and
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her husband in the world of modern glass art, this possibility may have been too
good to pass up.
In Liljeberg the Supreme Court held that the appropriate remedy for the trial
court’s violation of 28 U.S.C.A. § 455 was to order a new trial. Liljeberg, 486 U.S
at 862. In that matter, the Supreme Court held that disqualification was required,
vacated the judgment and ordered a new trial. Id. at 862. The Court stated:
The very purpose of § 455(a) is to promote confidence in
the judiciary by avoiding even the appearance of
impropriety whenever possible. Thus, it is critically
important in a case of this kind to identify the facts that
might reasonably cause an objective observer to question
Judge Collins’ impartiality.
Id. at 864-865.
The facts of the instant matter are even more compelling than those present
in Liljeberg warranting disqualification. As noted above, Judge Kollar-Kotelly had
the responsibility and obligation to disclose her connection to Cafesjian – it was
not the responsibility of Plaintiffs to ferret it out. The Plaintiffs’ mission was
rendered even more difficult by the fact that Judge Kollar-Kotelly participates in
art collection as Mrs. John Kotelly. It is extremely difficult to recognize that the
federal judge known as Judge Kollar-Kotelly and Mrs. John Kotelly are in fact the
same person. It now appears that Judge Kollar-Kotelly has changed her practice,
and uses her professional name for art collecting.
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The shared and beneficial financial interest in glass art and artists warranted
disqualification. That interest requires the disqualification of Judge Kollar-Kotelly
because her “impartiality might reasonably be questioned” under 28 U.S.C.
§ 455(a). Further, disqualification is required pursuant to 28 U.S.C.
§ 455(b)(5)(iii) because both Judge Kollar-Kotelly and her spouse have an interest
that could be substantially affected by the outcome of the proceeding. Cafesjian
testified regarding his intent to feature Libensky in the memorial. Having provided
a joint gift to the Met of one of Libensky’s pieces, Judge Kollar-Kotelly should
have recused herself from the proceedings upon learning of Cafesjian’s interest in
glass art and intent to feature it in the memorial.
The District Court incorrectly decided that Plaintiffs’ request for
disqualification was untimely. However, as Plaintiffs’ representative certified,
Plaintiffs timely filed the motion shortly after becoming aware of the information
that forms the basis for its motion for a new trial. Dkt. 263-2 at 2 (JA-1281).
Judge Kollar-Kotelly however, had such information and had an obligation to
disqualify and/or disclose upon learning that Cafesjian shared her interest in glass
art.
The District Court further erred in holding that a reasonable observer would
not question the Court’s impartiality. This holding is directly contradicted by the
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voluminous evidence submitted as part of the motion record. Including glass art in
the memorial furthers the goal of Cafesjian and Judge Kollar-Kotelly and her
husband, and increases the value of their respective collections. Judge KollarKotelly’s prior undisclosed familiarity with Cafesjian alone would be sufficient to
result in her recusal, especially in a bench trial. As a result, Judge Kollar-Kotelly’s
impartiality might reasonably be questioned by an objective observer. Due to the
fact that Judge Kollar-Kotelly should have disqualified herself from this case,
Plaintiffs are entitled to a new trial before an impartial judge.
POINT V
THE TRIAL COURT ERRED IN FINDING
CAFESJIAN AND WATERS WERE ENTITLED TO
INDEMNIFICATION; THEY WAIVED ANY SUCH
ENTITLEMENT AS THE INSTIGATOR OF THE
LITIGATION, AND AGM&M’S STATUS AS A
PRIVATE FOUNDATION FORBIDS
INDEMNIFICATION.
Standard of Review
Contract interpretation is a question of law which the Court of Appeals
reviews without deference. Pennsylvania Ave Development Corp. v. One Parcel of
Land in the District of Columbia, 670 F.2d 289, 292 (App. D.C. 1981).
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Argument
Judge Kollar-Kotelly erred as a matter of law in holding that Cafesjian and
Waters were entitled to indemnification under the AGM&M By-Laws. The
District Court determined that indemnification was required because it had not
found Cafesjian or Waters liable to AGM&M for damages. Under AGM&M’s ByLaws, Defendants are not entitled to indemnification if they are “liable to the
Corporation for damages arising out of [their] own negligence or misconduct in the
performance of a duty to [AGM&M]” PX-122 (JA-490). However,
indemnification of Cafesjian and Waters is not warranted under the By-Laws
because the litigation was instituted by Defendants, not Plaintiffs, and Plaintiffs
were simply responding to Defendants’ lawsuit. Further, AGM&M is a private
foundation, and was so at the time of trial. This renders inoperable the
indemnification clause upon which the trial court premised its relief. As a result,
AGM&M both should not and cannot indemnify Cafesjian or Waters for legal fees.
A.

Indemnification for Legal Fees is Improper Because Cafesjian
Started the Litigation Against AGM&M, Forcing AGM&M to
Defend Itself Against His Allegations

Cafesjian’s Streamlined Answer and Counterclaims contained seven causes
of action. Counts I through VI alleged that the Assembly and AGM&M breached
the Grant and Transfer Agreements by: failing to re-issue and repay the promissory
note that Cafesjian received to secure repayment of $500,000 he contributed to the
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purchase of the Bank Building; excluding CFF and Cafesjian from participating in
the planning for the memorial; failing to include a memorial in the design for the
museum; and failing to use the Grant Properties solely for the museum. Dkt. 248
at 176-77 (JA-1239-40). Count VII asserted a claim for indemnification under the
AGM&M By-Laws for legal expenses incurred by Cafesjian and Waters in
defending allegations that they breached their duties to AGM&M.
The District Court rejected all of Cafesjian’s Streamlined Counterclaims
except indemnification. With respect to the allegations against the Assembly of
breaches arising from the failure to re-issue and repay the promissory note, the
District Court concluded that the statute of limitations precluded the claims against
the Assembly arising from those facts. Viewing the same facts as alleged against
AGM&M, the District Court found that the Assembly never transferred the
promissory note to AGM&M, and that the Transfer Agreement created no
obligations for AGM&M regarding the promissory note in any event, and therefore
rejected Cafesjian’s claims against AGM&M arising from the failure to re-issue
and repay the promissory note.
In deciding the counterclaim for indemnification, however, the District
Court failed to view Defendants’ one prevailing counterclaim against AGM&M in
the context of the procedural history of the case. Defendants started this case,
filing suit first against AGM&M, seeking to terminate the Grant Agreement. The
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basis for this relief was the allegation that the Assembly had failed wrongfully to
transfer the $500,000 promissory note to AGM&M. 11/17 PM Tr. 60 (JA-397).
As noted above, this claim was converted into a Streamlined Counterclaim when
all of the then-pending litigations were consolidated and re-plead before the
District Court below. As also noted above, the District Court rejected this claim in
its entirety.
All of the litigation that the District Court consolidated followed from the
initial suit filed by Cafesjian to take back immediate ownership of the Grant
Properties. AGM&M alleged that the conduct of Cafesjian and Waters in derailing
the construction and completion of the museum and memorial constituted breaches
of their fiduciary duty to AGM&M. As noted above, AGM&M asks this Court to
so find. If AGM&M prevails with respect to that request, the right to
indemnification ceases to exist. Even if those claims of breach of fiduciary duty do
not ultimately prevail, Cafesjian and Waters still cannot seek indemnification,
because they caused the allegations to be brought against them by instituting the
suit in the first place. Indeed, the claim for indemnification is precluded under
D.C. Code 29-301.05(14) (providing nonprofit corporations authority to indemnify
officers only for “expenses actually and necessarily incurred by him in connection
with the defense of any action, suit or proceeding in which he is a party by reason
of being or having been such director or officer.”) as the claims were mirrors of the
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defenses to the cases Cafesjian brought starting in Minnesota. Viewed in light of
the actual procedural history, it is clear that the fees incurred by CFF to defend the
suits against Messrs. Cafesjian and Waters are a self-inflicted wound.
Indemnification is improper.
B.

AGM&M is a Private Foundation; the By-Laws do not Permit
Indemnification Due to that Status.

Additionally, the District Court erred by awarding indemnification despite
the express provision against indemnification upon conversion to a private
foundation, a status that AGM&M held in 2010 at the time of trial. Section 4.3 of
AGM&M’s By-Laws states that indemnification is forbidden if AGM&M becomes
a private foundation: “if at any time the Corporation is deemed to be a private
foundation . . . then, during such time, no payment shall be made [for
indemnification] if such payment would constitute an act of self-dealing or a
taxable expenditure . . . .”). PX-122 (JA-490).
In 2010, AGM&M became a private foundation due to a drop in its public
support fraction to 6.75 %. Accordingly, the District Court erred as a matter of law
when it ordered AGM&M to indemnify Defendants under the By-Laws.
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CONCLUSION
For the foregoing reasons, this Court should reverse the District Court’s (1)
January 26, 2011 Order holding that the reversion clause in the Grant Agreement is
valid as to the Bank Building, and refusing to toll the reversion clause in its
entirety given Cafesjian’s obstructionist conduct; (2) May 9, 2011 Order holding
that CFF had no obligation to reimburse Plaintiffs for the balance of the value
attributable to the Grant Properties; (3) January 26, 2011 Order holding that
Defendants did not breach their fiduciary duty to Plaintiffs, and failing to remedy
the harm caused by those breaches; (4) May 9, 2011 Order denying Plaintiffs’
Motion for a New Trial; and (5) the January 26, 2011 Order Compelling AGM&M
to indemnify Cafesjian and Waters for legal expenses and costs under the
AGM&M By-Laws.
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Statutes

§ 501. Exemption from tax on corporations, certain trusts, etc.
(a) Exemption from taxation.--An organization described in subsection (c) or (d) or
section 401(a) shall be exempt from taxation under this subtitle unless such
exemption is denied under section 502, 503, or 504.
(b) Tax on unrelated business income.--An organization exempt from taxation
under-subsection-fa1-shaH-be-subject-to-tax-to-the-extent-provided-in-part-H-of-thi
subchapter (relating to tax on unrelated income), but, notwithstanding part II, shall
be considered an organization exempt from income taxes for the purpose of any
law which refers to organizations exempt from income taxes.
(c) List of exempt organizations.--The following organizations are referred to in
subsection (a):
( 1) Corporations organized under Act of Congress, if such corporations are
instrumentalities ofthe United States and if, under such Act, as amended and
supplemented, such corporations are exempt from Federal income taxes.

(2) Corporations organized for the exclusive purpose of holding title to property,
collecting income therefrom, and turning over the entire amount thereof, less
expenses, to an organization which itself is exempt under this section.
(3) Corporations, and any community chest, fund, or foundation, organized and
operated exclusively for religious, charitable, scientific, testing for public safety,
literary, or educational purposes, or for the prevention of cruelty to children or
animals, no part of the net earnings of which inures to the benefit of any private
shareholder or individual, no substantial part of the activities of which is carrying
on propaganda, or otherwise attempting, to influence legislation, and which does
. not participate in, or intervene in (including the publishing or distributing of
statements), any political campaign on behalf of any candidate for public office.
(4) Civic leagues or organizations not organized for profit but operated exclusively
for the promotion of social welfare, or local associations of employees, the
membership of which is limited to the employees of a designated person or persons
in a patticular municipality, and the net earnings of which are devoted exclusively
to charitable, educational, or recreational purposes.
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(5) Labor, agricultural, or horticultural organizations.
(6) Business leagues, chambers of commerce, real-estate boards, or boards of trade,
not organized for profit and no part of the net earnings of which inures to the
benefit of any private shareholder or individual.
(7) Clubs organized and operated exclusively for pleasure, recreation, and other
nonprofitable purposes, no part of the net earnings of which inures to the benefit of
any private shareholder.
(8) Fraternal beneficiary societies, orders, or associations-(A) operating under the lodge system or for the exclusive benefit of the members
of a fraternity itself operating under the lodge system, and
(B) provtdmg for the payment of hfe, stck, acctdent, or other beneftts to the
members of such society, order, or association or their dependents.
~~~--(S~=Voluntacy~employees'=benefieiacy~assoeiations=providing=for=the=payment=of---

-

~ ~ ~ ~ ----

life, sick, accident, or other benefits to the members of such association or their
dependents, if-(A) no part of their net earnings inures (other than through such payments) to the
benefit of any private shareholder or individual, and
(B) 85 percent or more of the income consists of amounts collected from members
and amounts contributed to the association by the employer of the members for the
sole purpose of making such payments and meeting expenses.
(1 0) Voluntary employees' beneficiary associations providing for the payment of
life, sick, accident, or other benefits to the members of such association or their
dependents or their designated beneficiaries, if-(A) admission to membership in such association is limited to individuals who are
officers or employees of the United States Government, and
(B) no part of the net earnings of such association inures (other than through such
payments) to the benefit of any private shareholder or individual.
(11) Teachers' retirement fund associations of a purely local character, if-(A) no part of their net earnings inures (other than through payment of retirement
benefits) to the benefit of any private shareholder or individual, and
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(B) the income consists solely of amounts received from public taxation, amounts
received from assessments on the teaching salaries of members, and income in
respect of investments.
(12) Benevolent life insurance associations of a purely local character, mutual
ditch or irrigation companies, mutual or cooperative telephone companies, or like
organizations; but only if 85 percent or more of the income consists of amounts
collected from members for the sole purpose of meeting losses and expenses.
(13) Cemetery companies owned and operated exclusively for the benefit of their
members or which are not operated for profit; and any corporation chartered solely

fm burial}mrpose:Mt~ cemetery eorporittion~d~otpermitted· by4t~eharter-il
engage in any business not necessarily incident to that purpose, no part ofthe net
earnings of which inures to the benefit of any private shareholder or individual.
(14) Credit unions without capital stock organized and operated for mutual
purposes and without profit; and corporations or associations without capital stock
________ _____flrganize_d_before_S.egtemh.er_l,_l9.51_,_and_or1erated_for_mutual_IJJl[I10ses_and_without.__
profit for the purpose of providing reserve funds for, and insurance of, shares or
deposits in-(A) domestic building and loan associations,
(B) cooperative banks without capital stock organized and operated for mutual
purposes and without profit, or
(C) mutual savings banks not having capital stock represented by shares.
(15) Mutual insurance companies or associations other than life or marine
(including interinsurers and reciprocal underwriters) if the gross amount received
during the taxable year from interest, dividends, rents, and premiums (including
deposits and assessments) does not exceed $75,000.
(16) Corporations organized by an association subject to part III of this subchapter
or members thereof, for the purpose of financing the ordinary crop operations of
such members or other producers, and operated in conjunction with such
association. Exemption shall not be denied any such corporation because it has
capital stock, if the dividend rate of such stock is fixed at not to exceed the legal
rate of interest in the State of incorporation or 8 percent per annum, whichever is
greater, on the value of the consideration for which the stock was issued, and if
substantially all such stock (other than nonvoting preferred stock, the owners of
which are not entitled or permitted to participate, directly or indirectly, in the
A-3
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26 U.S.C. Section 4941
(a) Initial taxes.-(1) On self-dealer.--There is hereby imposed a tax on each act of self-dealing
between a disqualified person and a private foundation. The rate of tax shall be
equal to 10 percent of the amount involved with respect to the act of self-dealing
for each year (or part thereof) in the taxable period. The tax imposed by this
paragraph shall be paid by any disqualified person (other than a foundation
manager acting only as such) who participates in the act of self-dealing. In the case
of a government official (as defined in section 4946( c)), a tax shall be imposed by

his,aragraphllnfy- irsuch~isquaHfred1Jerson1'articipates,n~he~e~orself..dealing
knowing that it is such an act.
-------\(~2+)'-0'"'nkDu.OJUUndation

manager --In aey..case in which a tax is imposed by paragrapl-'hlJ.__ _ _ _ __
(1 ), there is hereby imposed on the participation of any foundation manager in an
act of self-dealing between a disqualified person and a private foundation, knowing
that it is such_an_act,_a_tax_eguaLto_5_gercenLo£the_amountimmlY:ed_with_resiJecLto__ _
the act of self-dealing for each year (or part thereof) in the taxable period, unless
such participation is not willful and is due to reasonable cause. The tax imposed by
this paragraph shall be paid by any foundation manager who participated in the act
of self-dealing.
(b) Additional taxes.-(1) On self-dealer.--In any case in which an initial tax is imposed by subsection
(a)(l) on an act of self-dealing by a disqualified person with a private foundation
and the act is not corrected within the taxable period, there is hereby imposed a tax
equal to 200 percent of the amount involved. The tax imposed by this paragraph
shall be paid by any disqualified person (other than a foundation manager acting
only as such) who participated in the act of self-dealing.

(2) On foundation manager.--In any case in which an additional tax is imposed by
paragraph (1), if a foundation manager refused to agree to part or all of the
correction, there is hereby imposed a tax equal to 50 percent of the amount
involved. The tax imposed by this paragraph shall be paid by any foundation
manager who refused to agree to part or all of the correction.
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(c) Special rules.--For purposes of subsections (a) and (b)-(1) Joint and severalliability.--Ifmore than one person is liable under any
paragraph of subsection (a) or (b) with respect to any one act of self-dealing, all
such persons shall be jointly and severally liable under such paragraph with respect
to such act.
(2) $20,000 limit for management.--With respect to any one act of self-dealing, the
maximum amount of the tax imposed by subsection (a)(2) shall not exceed
$20,000, and the maximum amount of the tax imposed by subsection (b)(2) shall
not exceed $20,000.
(d) Self-dealing.-(1) In generaL--For purposes of this section, the term "self-dealing" means any
direct or indirect-(A) sale or exchange, or leasing, of property between a private foundation and a
===;chsqualtfiea person;
(B) lending of money or other extension of credit between a private foundation and
a disqualified person;

(C) furnishing of goods, services, or facilities between a private foundation and a
disqualified person;
(D) payment of compensation (or payment or reimbursement of expenses) by a
private foundation to a disqualified person;
(E) transfer to, or use by or for the benefit of, a disqualified person ofthe income
or assets of a private foundation; and
(F) agreement by a private foundation to make any payment of money or other
property to a government official (as defined in section 4946(c)), other than an
agreement to employ such individual for any period after the termination of his
government service if such individual is terminating his government service within
a 90-day period.
(2) Special rules.--For purposes of paragraph (1)-(A) the transfer of real or personal property by a disqualified person to a private
foundation shall be treated as a sale or exchange if the property is subject to a
mortgage or similar lien which the foundation assumes or if it is subject to a
A-6
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mortgage or similar lien which a disqualified person placed on the property within
the 10-year period ending on the date ofthe transfer;
(B) the lending of money by a disqualified person to a private foundation shall not
be an act of self-dealing if the loan is without interest or other charge (determined
without regard to section 7872) and ifthe proceeds of the loan are used exclusively
for purposes specified in section 501(c)(3);
(C) the furnishing of goods, services, or facilities by a disqualified person to a
private foundation shall not be an act of self-dealing if the furnishing is without
charge and if the goods, services, or facilities so furnished are used exclusively for
purp{Jsel!spedfted--ln
..
:ieCnon~fil(i-:)(~,,
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(D) the furnishing of goods, services, or facilities by a private foundation to a
-------{dlliS:>Iq.j1oU!lla~lil±fil1;;e,d-peJ:SOJ:l-.Shall not be an act of self-dealing if such furnishing is made on
a basis no more favorable than that on which such goods, services, or facilities are
made available to the general public;
(E) except in the case of a government official (as defined in section 4946(c)), the
payment of compensation (and the payment or reimbursement of expenses) by a
private foundation to a disqualified person for personal services which are
reasonable and necessary to carrying out the exempt purpose of the private
foundation shall not be an act of self-dealing if the compensation (or payment or
reimbursement) is not excessive;
(F) any transaction between a private foundation and a corporation which is a
disqualified person (as defined in section 4946(a)), pursuant to any liquidation,
merger, redemption, recapitalization, or other corporate adjustment, organization,
or reorganization, shall not be an act of self-dealing if all of the securities of the
same class as that held by the foundation are subject to the same terms and such
terms provide for receipt by the foundation of no less than fair market value;
(G) in the case of a government official (as defined in section 4946( c)), paragraph
( 1) shall in addition not apply to-(i) prizes and awards which are subject to the provisions of section 74(b) (without
regard to paragraph (3) thereof), ifthe recipients of such prizes and awards are
selected from the general public,
(ii) scholarships and fellowship grants which would be subject to the provisions of
section 117(a) (as in effect on the day before the date of the enactment of the Tax
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Reform Act of 1986) and are to be used for study at an educational organization
described in section 170(b)(1 )(A)(ii),
(iii) any annuity or other payment (forming part of a stock-bonus, pension, or
profit-sharing plan) by a trust which is a qualified trust under section 401,
(iv) any annuity or other payment under a plan which meets the requirements of
section 404(a)(2),
(v) any contribution or gift (other than a contribution or gift of money) to, or
services or facilities made available to, any such individual, if the aggregate value
==::::::::::::::~of;sucn~contt:iliutions~gift~~ser~v;ices~ana:facilities~toyoor~maag;availalile:to:,;;sucn---------~·

individual during any calendar year does not exceed $25,
(vi) any payment made under chapter 41 oftitle 5, United States Code, or
(vii) any payment or reimbursement of traveling expenses for travel solely from
one point in the United States to another point in the United States, but only if such
paymerrt-uneimoursement uoes not-ex~e~a=tlie-actmrl--cust-ufl:lie=transpurtatii7ioinn======~
involved plus an amount for all other traveling expenses not in excess of 125
percent of the maximum amount payable under section 5702 of title 5, United
States Code, for like travel by employees of the United States; and
(H) the leasing by a disqualified person to a private foundation of office space for
use by the foundation in a building with other tenants who are not disqualified
persons shall not be treated as an act of self-dealing if-(i) such leasing of office space is pursuant to a binding lease which was in effect
on October 9, 1969, or pursuant to renewals of such a lease;
(ii) the execution of such lease was not a prohibited transaction (within the
meaning of section 503(b) or any corresponding provision of prior law) at the time
of such execution; and
(iii) the terms of the lease (or any renewal) reflect an arm's-length transaction.
(e) Other definitions.--For purposes of this section-(!) Taxable period.--The term "taxable period" means, with respect to any act of
self-dealing, the period beginning with the date on which the act of self-dealing
occurs and ending on the earliest of--
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(A) the date of mailing a notice of deficiency with respect to the tax imposed by
subsection (a)(l) under section 6212,
(B) the date on which the tax imposed by subsection (a)(l) is assessed, or
(C) the date on which correction of the act of self-dealing is completed.
(2) Amount involved.--The term "amount involved" means, with respect to any act
of self-dealing, the greater of the amount of money and the fair market value of the
other property given or the amount of money and the fair market value of the other
property received; except that, in the case of services described in subsection
~-~--~··~·-~····~~~~n€~at:¥~€~~!11€g;g:~~i;:,tltnw~~.ifmwGmu.Unlt:t4iih~·¥~€1ll.ll¥1'l·<ll€a~...sffintaa:UII~t\)(l·~~(;)nnilll;Y~tn~·~~<l*~·l€e:0es&lsNe*emmfl]~~ewhl&%aa1tm:ieillnl;.4Ii1€01i'F:::····::::::~=====~
purposes of the preceding sentence, the fair market value-(A) in the case ofthe taxes imposed by subsection (a), shall be determined as of the
date on which the act of self-dealing occurs; and
(B) in the case of the taxes imposed by subsection (b), shall be the highest fair
market value during tile taxable period.
(3) Correction.--The terms "correction" and "correct" mean, with respect to any act
of self-dealing, undoing the transaction to the extent possible, but in any case
placing the private foundation in a financial position not worse than that in which it
would be if the disqualified person were dealing under the highest fiduciary
standards.
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26 U.S.C. Section 4958
(a) Initial taxes.--

(!) On the disqualified person.--There is hereby imposed on each excess benefit
transaction a tax equal to 25 percent of the excess benefit. The tax imposed by this
paragraph shall be paid by any disqualified person referred to in subsection (f)( I)
with respect to such transaction.
(2) On the management--In any case in which a tax is imposed by paragraph (1),
there is hereby imposed on the participation of any organization manager in the
======~eKKloG~-esl8-&:sQtm.e.h~ttansaGtion~!<;n0wing;tl1at;;i~is;su<;11~a;ttansa:Gtion~~ta.~qual~to~ur~--~cc~--~-~~---~-~--~--~--~-

percent of the excess benefit, unless such participation is not willful and is due to
reasonable cause. The tax imposed by this paragraph shall be paid by any
organization manager who participated in the exces.:s-S.t;bot:e.une~fi~+tt.-t~±raJan~s•~abl,;c.utiuonll.--~~~~~~~~(b) Additional tax on the disqualified person.--In any case in which an initial tax is
imposed by subsection (a)(l} on an excess benefit transaction and the excess
benefit involved in such transaction is not corrected within the taxable period, there
is hereby imposed a tax equal to 200 percent ofthe excess benefit involved. The
tax imposed by this subsection shall be paid by any disqualified person referred to
in subsection (f)(l) with respect to such transaction.
(c) Excess benefit transaction; excess benefit--For purposes ofthis section-(1) Excess benefit transaction.-(A) In generaL--The term "excess benefit transaction" means any transaction in
which an economic benefit is provided by an applicable tax-exempt organization
directly or indirectly to or for the use of any disqualified person if the value of the
economic benefit provided exceeds the value of the consideration (including the
performance of services) received for providing such benefit. For purposes of the
preceding sentence, an economic benefit shall not be treated as consideration for
the performance of services unless such organization clearly indicated its intent to
so treat such benefit.
(B) Excess benefit--The term "excess benefit" means the excess referred to in
subparagraph (A).
(2) Special rules for donor advised funds.--In the case of any donor advised fund
(as defined in section 4966(d)(2))--
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(A) the term "excess benefit transaction" includes any grant, loan, compensation,
or other similar payment from such fund to a person described in subsection (f)(7)
with respect to such fund, and
(B) the term "excess benefit" includes, with respect to any transaction described in
subparagraph (A), the amount of any such grant, loan, compensation, or other
similar payment.
(3) Special rules for supporting organizations.-(A) In generaL--In the case of any organization described in section 509(a)(3)-(i) the term "excess benefit transaction" includes-(I) any grant, loan, compensation, or other similar payment provided by such
organization to a person described in subparagraph (B), and
(II) any loan provided by such organization to a disqualified person (other than an
====uerganizittiun=desel'ibed=in=subpamgmph=~@)Eii1J~ndl===============

(ii) the term "excess benefit" includes, with respect to any transaction described in
clause (i), the amount of any such grant, loan, compensation, or other similar
payment.
(B) Person described.--A person is described in this subparagraph if such person is(i) a substantial contributor to such organization,
(ii) a member of the family (determined under section 4958(t)(4)) of ah individual
described in clause (i ), or
(iii) a 35-percent controlled entity (as defined in section 4958(t)(3) by substituting
"persons described in clause (i) or (ii) of section 4958( c)(3)(B)" for "persons
described in subparagraph (A) or (B) of paragraph (1)" in subparagraph (A)(i)
thereof).
(C) Substantial contributor.--For purposes of this paragraph-(i) In generaL--The term "substantial contributor" means any person who
contributed or bequeathed an aggregate amount of more than $5,000 to the
organization, if such amount is more than 2 percent of the total contributions and
bequests received by the organization before the close of the taxable year of the
organization in which the contribution or bequest is received by the organization
A-ll
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P.f>J? I<lS,

(4) Authority to include certain other private inurement.--To the extent provided in
regulations prescribed by the Secretary, the term "excess benefit transaction"
includes any transaction in which the amount of any economic benefit provided to
or for the use of a disqualified person is determined in whole or in part by the
revenues of I or more activities of the organization but only if such transaction
results in inurement not permitted under paragraph (3) or (4) of section SOl(c), as
the case may be. In the case of any such transaction, the excess benefit shall be the
amount of the inurement not so permitted.
(d) Special rules.--For purposes ofthis section-(!) Joint and several liability.--If more than 1 person is liable for any tax imposed
by subsection (a) or subsection (b), all such persons shall be jointly and severally
liable for such tax.

(2) Limit for management--With respect to any 1 excess benefit transaction, the
maximum amount of the tax imposed by subsection (a)(2) shall not exceed
$20,000.
(e) Applicable tax-exempt organization.--For purposes of this subchapter, the term
"applicable tax-exempt organization" means-(1) any organization which (without regard to any excess benefit) would be
described in paragraph (3), (4 ), or (29) of section 501 (c) and exempt from tax
under section SOl(a), and
(2) any organization which was described in paragraph (1) at any time during the
5-year period ending on the date ofthe transaction.
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(iii) a trust or estate in which such persons own more than 35 percent ofthe
beneficial interest.
(B) Constructive ownership rules.--Rules similar to the rules of paragraphs (3) and
(4) of section 4946(a) shall apply for purposes of this paragraph.
(4) Family members.--The members of an individual's family shall be determined
under section 4946(d); except that such members also shall include the brothers
and sisters (whether by the whole or half blood) of the individual and their spouses.
(5) Taxable period.--The term "taxable period" means, with respect to any excess
t>en~fit trcansaGti0n)=tli~F>@tieo~e~inni:n~witl'i:tJi~oat~<'ln~wl'iiGMn~tl'ansa<;ti:Gt>.rln~======

occurs and ending on the earliest of-(A) the date of mailing a notice of deficiency under section 6212 with respect to
the tax imposed by subsection (a)(1), or
(B) the date on which the tax imposed by subsection (a)(1) is assessed.
(6) Correction.--The terms "correction" and "correct" mean, with respect to any
excess benefit transaction, undoing the excess benefit to the extent possible, and
taking any additional measures necessary to place the organization in a financial
position not worse than that in which it would be if the disqualified person were
dealing under the highest fiduciary standards, except that in the case of any
correction of an excess benefit transaction described in subsection (c)(2), no
amount repaid in a manner prescribed by the Secretary may be held in any donor
advised fund.
(7) Donors and donor advisors.--For purposes of paragraph (1)(E), a person is
described in this paragraph if such person-(A) is described in section 4966(d)(2)(A)(iii),
(B) is a member of the family of an individual described in subparagraph (A), or
(C) is a 35-percent controlled entity (as defined in paragraph (3) by substituting
"persons described in subparagraph (A) or (B) of paragraph (7)" for "persons
described in subparagraph (A) or (B) ofparagraph (1)" in subparagraph (A)(i)
thereof).
(8) Investment advisors.--For purposes of paragraph (l)(F)-(A) In generaL--A person is described in this paragraph if such person-A-14
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(i) is an investment advisor,
(ii) is a member of the family of an individual described in clause (i), or
(iii) is a 35-percent controlled entity (as defined in paragraph (3) by substituting
"persons described in clause (i) or (ii) of paragraph (8)(A)" for "persons described
in subparagraph (A) or (B) of paragraph (1)" in subparagraph (A)(i) thereof).

(B) Investment advisor defined.--For purposes of subparagraph (A), the term
"investment advisor" means, with respect to any sponsoring organization (as
defined in section 4966( d)(l )), any person (other than an employee of such
eFgani:tiiti0h~G€lmf'@rtsat@a~9g;;su~>fi~Grgani'5atiGn~f<'>r~managinjftn~iifin.wv'0·0Ssttnm1i.··~~nitt:{Gl1t:,::=====~

or providing investment advice with respect to, assets maintained in donor advised
funds (as defined in section 4966(d)(2)) owned by such organization.
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26 U.S.C. Section 4946
(a) Disqualified person.--

(1) In generaL--For purposes of this subchapter, the term "disqualified person"
means, with respect to a private foundation, a person who is-(A) a substantial contributor to the foundation,
(B) a foundation manager (within the meaning of subsection (b)(1 )),

. (C}an owner of more than 20 perc.ent ofc(i) the total combined voting power of a corporation,

(ii) the profit~

intere~t

of a partner~hip, or

(iii) the beneficial interest of a trust or unincorporated enterprise,

=====wrnwnicn1s a substantial contrilJmu'hto"'r-=lt7io:=ttlf!1li'e'lifo"'umn"'dl>'a>Fti"'o"'nc=,= = = = = = = = = = = = = = = = =
(D) a member of the family (as defined in subsection (d)) of any individual
described in subparagraph (A), (B), or (C),
(E) a corporation of which persons described in subparagraph (A), (B), (C), or (D)
own more than 35 percent of the total combined voting power,
(F) a partnership in which persons described in subparagraph (A), (B), (C), or (D)
own more than 35 percent ofthe profits interest,
(G) a trust or estate in which persons described in subparagraph (A), (B), (C), or
(D) hold more than 35 percent of the beneficial interest,
(H) only for purposes of section 4943, a private foundation-(i) which is effectively controlled (directly or indirectly) by the same person or
persons who control the private foundation in question, or
(ii) substantially all of the contributions to which were made (directly or indirectly)
by the same person or persons described in subparagraph (A), (B), or (C), or
members oftheir families (within the meaning of subsection (d)), who made
(directly or indirectly) substantially all of the contributions to the private
foundation in question, and
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(3) a position in the executive, legislative, or judicial branch of the Government of
the United States-(A) which is listed in schedule C of rule VI of the Civil Service Rules, or
(B) the compensation for which is equal to or greater than the lowest rate of basic
pay for the Senior Executive Service under section 5382 of title 5, United States
Code,
(4) a position under the House of Representatives or the Senate of the United
States held by an individual receiving gross compensation at an annual rate of

:::::::=::::::::··:::··$1~~000 Ql' mol'
( 5) an elective or appointive public office in the executive, legislative, or judicial
branch of the government of a State, possession of the United States, or political
subdivision or other area of any of the foregoing, or of the District of Columbia,
held by an individual receiving gross compensation at an annual rate of $20,000 or
more
(6) a position as personal or executive assistant or secretary to any ofthe
foregoing, or
(7) a member of the Internal Revenue Service Oversight Board.
(d) Members offamily.--For purposes of subsection (a)(l ), the family of any
individual shall include only his spouse, ancestors, children, grandchildren, great
grandchildren, and the spouses of children, grandchildren, and great grandchildren.
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26 CFR Section 1.50l(c)(3)-1
(a) Organizational and operational tests. (1) In order to be exempt as an
organization described in section 501(c)(3), an organization must be both
organized and operated exclusively for one or more of the purposes specified in
such section. If an organization fails to meet either the organizational test or the
operational test, it is not exempt.
(2) The term exempt purpose or purposes, as used in this section, means any
purpose or purposes specified in section 501(c)(3), as defined and elaborated in
.. Jlaragra}2h (d)ofthissection..
(b) Organizational test--(1) In general. (i) An organization is organized exclusively
for one or more exempt purposes only if its articles of organization (referred to in
this section as its articles) as defined in subparagraph (2) of this paragraph:
(a) Limit the purposes of such organization to one or more exempt purposes; and
(5) Do not expressly empower tne orgamzatwn to engage, otllerw1se than as an
insubstantial part of its activities, in activities which in themselves are not in
furtherance of one or more exempt purposes.
(ii) In meeting the organizational test, the organization's purposes, as stated in its
articles, may be as broad as, or more specific than, the purposes stated in section
501(c)(3). Therefore, an organization which, by the terms of its articles, is formed
for literary and scientific purposes within the meaning of section 501(c)(3) of the
Code shall, if it otherwise meets the requirements in this paragraph, be considered
to have met the organizational test. Similarly, articles stating that the organization
is created solely to receive contributions and pay them over to organizations which
are described in section 501(c)(3) and exempt from taxation under section 501(a)
are sufficient for purposes of the organizational test. Moreover, it is sufficient if the
articles set for the purpose of the organization to be the operation of a school for
adult education and describe in detail the manner of the operation of such school.
In addition, if the articles state that the organization is formed for charitable
purposes, such articles ordinarily shall be sufficient for purposes of the
organizational test (see subparagraph (5) ofthis paragraph for rules relating to
construction of terms).
(iii) An organization is not organized exclusively for one or more exempt purposes
if its articles expressly empower it to carry on, otherwise than as an insubstantial
part of its activities, activities which are not in furtherance of one or more exempt
purposes, even though such organization is, by the terms of such articles, created
A-19
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The terms used in subdivisions (i), (ii), and (iii) of this subparagraph shall have the
meanings provided in paragraph (c)(3) of this section. An organization's articles
will not violate the provisions of paragraph (b)(3)(i) of this section even though the
organization's articles expressly empower it to make the election provided for in
section 501(h) with respect to influencing legislation and, only if it so elects, to
make lobbying or grass roots expenditures that do not normally exceed the ceiling
amounts prescribed by section 501(h)(2)(B) and (D).
(4) Distribution of assets on dissolution. An organization is not organized
exclusively for one or more exempt purposes unless its assets are dedicated to an
. .. (}X(}mpt purp0se.cAn0rganizati0n's ass(}t,g wilLb(} GGnsidered dediGatedtG an ..
exempt purpose, for example, if, upon dissolution, such assets would, by reason of
a provision in the organization's articles or by operation oflaw, be distributed for
one or more exempt purposes, or to the Federal Government, or to a State or local
government, for a public purpose, or would be distributed by a court to another
organization to be used in such manner as in the judgment of the court will best
accomplish the general purposes for which the dissolved organization was
organizea. However, an orgamzatton aoes not meet tll:e orgamzattl:lilltl test iftts
articles or the law of the State in which it was created provide that its assets would,
upon dissolution, be distributed to its members or shareholders.
(5) Construction ofterms. The law of the State in whichan organization is created
shall be controlling in construing the terms of its articles. However, any
organization which contends that such terms have under State law a different
meaning from their generally accepted meaning must establish such special
meaning by clear and convincing reference to relevant court decisions, opinions of
the State attorney-general, or other evidence of applicable State law.
(6) Applicability of the organizational test. A determination by the Commissioner
or a district director that an organization is described in section 501 (c )(3) and
exempt under section 501(a) will not be granted after July 26, 1959 (regardless of
when the application is filed), unless such organization meets the organizational
test prescribed by this paragraph. If, before July 27, 1959, an organization has been
determined by the Commissioner or district director to be exempt as an
organization described in section 501(c)(3) or in a corresponding provision of prior
law and such determination has not been revoked before such date, the fact that
such organization does not meet the organizational test prescribed by this
paragraph shall not be a basis for revoking such determination. Accordingly, an
organization which has been determined to be exempt before July 27, 1959, and
which does not seek a new determination of exemption is not required to amend its
articles of organization to conform to the rules of this paragraph, but any
A-21
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organization which seeks a determination of exemption after July 26, 1959, must
have articles of organization which meet the rules ofthis paragraph. For the rules
relating to whether an organization determined to be exempt before July 27, 1959,
is organized exclusively for one or more exempt purposes, see 26 CFR (1939)
39.101(6)-1 (Regulations 118) as made applicable to the Code by Treasury
Decision 6091, approved August 16, 1954 (19 FR 5167; C.B. 1954-2, 47).
(c) Operational test--(1) Primary activities. An organization will be regarded as
operated exclusively for one or more exempt purposes only if it engages primarily
in activities which accomplish one or more of such exempt purposes specified in
s<::cti0n ;i0l{c;JG3}.An ol'ganizati0ll will notbtlcSoregard<::d if'morec-thanan
insubstantial part of its activities is not in furtherance of an exempt purpose.
(2) Distribution of earnings. An organization is not operated exclusively for one or
more exempt purposes if its net earnings inure in whole or in part to the benefit of
private shareholders or individuals. For the definition of the words private
shareholder or individual, see paragraph (c) of§ 1.501(a)-1.
(3) Action organizations. (i) An organization is not operated exclusively for one or
more exempt purposes if it is an action organization as defined in subdivisions (ii),
(iii), or (iv) of this subparagraph.
(ii) An organization is an action organization if a substantial part of its activities is
attempting to influence legislation by propaganda or otherwise. For this purpose,
an organization will be regarded as attempting to influence legislation if the
organization:
(a) Contacts, or urges the public to contact, members of a legislative body for the
purpose of proposing, supporting, or opposing legislation; or
(b) Advocates the adoption or rejection oflegislation.
The term legislation, as used in this subdivision, includes action by the Congress,
by any State legislature, by any local council or similar governing body, or by the
public in a referendum, initiative, constitutional amendment, or similar procedure.
An organization will not fail to meet the operational test merely because it
advocates, as an insubstantial part of its activities, the adoption or rejection of
legislation. An organization for which the expenditure test election of section
501(h) is in effect for a taxable year will not be considered an action organization
by reason of this paragraph (c)(3)(ii) for that year if it is not denied exemption
from taxation under section 501(a) by reason of section 501(h).
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(iii) An organization is an action organization if it participates or intervenes,
directly or indirectly, in any political campaign on behalf of or in opposition to any
candidate for public office.
The term candidate for public office means an individual who offers himself, or is
proposed by others, as a contestant for an elective public office, whether such
office be national, State, or local. Activities which constitute participation or
intervention in a political campaign on behalf of or in opposition to a candidate
include, but are not limited to, the publication or distribution of written or printed
statements or the making of oral statements on behalf of or in opposition to such a
. . Gandidat .
(iv) An organization is an action organization if it has the following two
characteristics: (a) Its main or primary objective or objectives (as distinguished
from its incidental or secondary objectives) may be attained only by legislation or a
defeat of proposed legislation; and (b) it advocates, or campaigns for, the
attainment of such main or primary objective or objectives as distinguished from
engaging in nonpartisan analysis, study, or research and-maKing-the results=thereof=====
available to the public. In determining whether an organization has such
characteristics, all the surrounding facts and circumstances, including the articles
and all activities of the organization, are to be considered.
(v) An action organization, described in subdivisions (ii) or (iv) of this
subparagraph, though it cannot qualify under section 50l(c)(3), may nevertheless
qualify as a social welfare organization under section 501(c)(4) if it meets the
requirements set out in paragraph (a) of§ 1.501(c)(4)-l.
(d) Exempt purposes--(1) In general. (i) An organization may be exempt as an
organization described in section 501(c)(3) if it is organized and operated
exclusively for one or more of the following purposes:
(a) Religious,
(b) Charitable,
(c) Scientific,
(d) Testing for public safety,
(e) Literary,
(f) Educational, or
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(g) Prevention of cruelty to children or animals.
(ii) An organization is not organized or operated exclusively for one or more of the
purposes specified in subdivision (i) of this subparagraph unless it serves a public
rather than a private interest. Thus, to meet the requirement ofthis subdivision, it is
necessary for an organization to establish that it is not organized or operated for the
benefit of private interests such as designated individuals, the creator or his family,
shareholders of the organization, or persons controlled, directly or indirectly, by
such private interests.
(iii) Examgles. The following examples illustrate the reguirement of pantgraph

===:::=~(a)(1}(tr)l>fthts secnon that an orgamzatmn serve a pu\Jltc rarl.renhan a pnvate
interest:

Example 1. (i) 0 is an educational organization the purpes~VIrhH<icGthl-llil.s~teo-ssatu«dPI~'-'- - - - - history and immigration. O's educational activities include sponsoring lectures and
publishing a journal. The focus of O's historical studies is the genealogy of one
=====f~m~;:r,_tr~~ing~th~desc_ent~Gf~it&present~member.s=O~cti¥ely=llelicits~fGr=========

membership only individuals who are members ofthat one family. O's research is
directed toward publishing a history of that family that will document the
pedigrees offamily members. A major objective ofO's research is to identify and
locate living descendants of that family to enable those descendants to become
acquainted with each other.
(ii) O's educational activities primarily serve the private interests of members of a
single family rather than a public interest. Therefore, 0 is operated for the benefit
of private interests in violation of the restriction on private benefit in paragraph
(d)(l)(ii) ofthis section. Based on these facts and circumstances, 0 is not operated
exclusively for exempt purposes and, therefore, is not described in section
50l(c)(3).
Example 2. (i) 0 is an art museum. O's principal activity is exhibiting art created
by a group of unknown but promising local artists. O's activity, including
organized tours of its art collection, promotes the arts. 0 is governed by a board of
trustees unrelated to the artists whose work 0 exhibits. All ofthe art exhibited is
offered for sale at prices set by the artist. Each artist whose work is exhibited has a
consignment arrangement with 0. Under this arrangement, when art is sold, the
museum retains 10 percent of the selling price to cover the costs of operating the
museum and gives the artist 90 percent.
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(ii) The artists in this situation directly benefit from the exhibition and sale of their
art. As a result, the principal activity ofO serves the private interests of these
artists. Because 0 gives 90 percent of the proceeds from its sole activity to the
individual artists, the direct benefits to the artists are substantial and O's provision
of these benefits to the artists is more than incidental to its other purposes and
activities. This arrangement causes 0 to be operated for the benefit of private
interests in violation of the restriction on private benefit in paragraph (d)(l)(ii) of
this section. Based on these facts and circumstances, 0 is not operated exclusively
for exempt purposes and, therefore, is not described in section 50l(c)(3) .
. .... Exampka. {i) ()is an educational organization the purpose ofwhichi&..tn.lrain __-·--------·~
individuals in a program developedoy P, O's presiaent. The program rs ofmterest
to academics and professionals, representatives of whom serve on an advisory
panel to 0. All of the rights to the program are owned by Company K, a for-profit
corporation owned by P. Pnor to the exrstence of 0, the teachmg of the program
was conducted by Company K. 0 licenses, from Company K, the right to conduct
seminars and lectures on the program and to use the name of the program as part of
O's name, in exchange for specilieilroyalty-payments. tlnuer tlie-lrcense
agreement, Company K provides 0 with the services of trainers and with course
materials on the program. 0 may develop and copyright new course materials on
the program but all such materials must be assigned to Company K without
consideration if and when the license agreement is terminated. Company K sets the
tuition for the seminars and lectures on the program conducted by 0. 0 has agreed
not to become involved in any activity resembling the program or its
implementation for 2 years after the termination of O's license agreement.
(ii) O's sole activity is conducting seminars and lectures on the program. This
arrangement causes 0 to be operated for the benefit ofP and Company Kin
violation of the restriction on private benefit in paragraph (d)(l)(ii) of this section,
regardless of whether the royalty payments from 0 to Company K for the right to
teach the program are reasonable. Based on these facts and circumstances, 0 is not
operated exclusively for exempt purposes and, therefore, is not described in section
50l(c)(3).
(iv) Since each of the purposes specified in subdivision (i) ofthis subparagraph is
an exempt purpose in itself, an organization may be exempt if it is organized and
operated exclusively for any one or more of such purposes. If, in fact, an
organization is organized and operated exclusively for an exempt purpose or
purposes, exemption will be granted to such an organization regardless of the
purpose or purposes specified in its application for exemption. For example, if an
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organization claims exemption on the ground that it is educational, exemption will
not be denied if, in fact, it is charitable.
(2) Charitable defined. The term charitable is used in section 50l(c)(3) in its
generally accepted legal sense and is, therefore, not to be construed as limited by
the separate enumeration in section 50l(c)(3) of other tax-exempt purposes which
may fall within the broad outlines of charity as developed by judicial decisions.
Such term includes: Relief of the poor and distressed or ofthe underprivileged;
advancement of religion; advancement of education or science; erection or
maintenance of public buildings, monuments, or works; lessening of the burdens of
.

Ghwemment.;.candcpromotioncofcSocial-welfare-by~eFganizations-designed-te

- ---

accomplish any of the above purposes, or (i) to lessen neighborhood tensions; (ii)
to eliminate prejudice and discrimination; (iii) to defend human and civil rights
secured by law; or (iv) to combat community deterioration and juvenile
delinquency. The fact that an organization which is organized and operated for the
relief of indigent persons may receive voluntary contributions from the persons
intended to be relieved will not necessarily prevent such organization from being
exempt as an orgamzatwn orgamzea ana operatea exclusivelyfor cliarim151e
purposes. The fact that an organization, in carrying out its primary purpose,
advocates social or civic changes or presents opinion on controversial issues with
the intention of molding public opinion or creating public sentiment to an
acceptance of its views does not preclude such organization from qualifying under
section 501 (c)(3) so long as it is not an action organization of any one of the types
described in paragraph (c)(3) of this section.
(3) Educational defined--(i) In general. The term educational, as used in section
50l(c)(3), relates to:
(a) The instruction or training of the individual for the purpose of improving or
developing his capabilities; or
(b) The instruction ofthe public on subjects useful to the individual and beneficial
to the community.
An organization may be educational even though it advocates a patiicular position
or viewpoint so long as it presents a sufficiently full and fair exposition of the
petiinent facts as to permit an individual or the public to form an independent
opinion or conclusion. On the other hand, an organization is not educational if its
principal function is the mere presentation of unsupported opinion.
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(ii) Examples of educational organizations. The following are examples of
organizations which, if they otherwise meet the requirements of this section, are
educational:
Example 1. An organization, such as a primary or secondary school, a college, or a
professional or trade school, which has a regularly scheduled curriculum, a regular
faculty, and a regularly enrolled body of students in attendance at a place where the
educational activities are regularly carried on.
Example 2. An organization whose activities consist of presenting public
discussion groups, forums, panels, lectures, or other similar programs. Such
programs may Be on raoio or television.

,.

---------

-----

----

------

---- ---------------

----

--------------------------------

-- ---

-------

-----

---

--

-----------

'

----

--

Example 3. An organization which presents a course of instruction by means of
correspondence or through the utilization of television or radio.
Example 4. Museums, zoos, planetariums, symphony orchestras, and other similar
organizations.
(4) Testing for public safety defined. The term testing for public safety, as used in
section 501(c)(3), includes the testing of consumer products, such as electrical
products, to determine whether they are safe for use by the general public.
(5) Scientific defined. (i) Since an organization may meet the requirements of
section 50l(c)(3) only if it serves a public rather than a private interest, a scientific
organization must be organized and operated in the public interest (see
subparagraph (l)(ii) ofthis paragraph). Therefore, the term scientific, as used in
section 501 (c)(3 ), includes the carrying on of scientific research in the public
interest. Research when taken alone is a word with various meanings; it is not
synonymous with scientific; and the nature of particular research depends upon the
purpose which it serves. For research to be scientific, within the meaning of section
501 ( c)(3 ), it must be carried on in furtherance of a scientific purpose. The
determination as to whether research is scientific does not depend on whether such
research is classified as fundamental or basic as contrasted with applied or
practical. On the other hand, for purposes of the exclusion from unrelated business
taxable income provided by section 512(b)(9), it is necessary to determine whether
the organization is operated primarily for purposes of carrying on fundamental, as
contrasted with applied, research.
(ii) Scientific research does not include activities of a type ordinarily carried on as
an incident to commercial or industrial operations, as, for example, the ordinary
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testing or inspection of materials or products or the designing or construction of
equipment, buildings, etc.
(iii) Scientific research will be regarded as carried on in the public interest:
(a) If the results of such research (including any patents, copyrights, processes, or
formulae resulting from such research) are made available to the public on a
nondiscriminatory basis;
(b) If such research is performed for the United States, or any of its agencies or
instrumentalities, or for a State or political subdivision thereof; or
(c) If such research is directed toward benefiting the public. The following are
examples of scientific research which will be considered as directed toward
benefiting the public, and, therefore, which will be regarded as carried on in the
public interest: (1) Scientific research carried on for the purpose of aiding in the
scientific education of college or university students; (2) scientific research carried
on for the IlUfl:JOSe of obtaining scientific information, which is uublished in a
treatise, thesis, trade publication, or in any other form that is available to the
interested public; (3) scientific research carried on for the purpose of discovering a
cure for a disease; or (4) scientific research carried on for the purpose of aiding a
community or geographical area by attracting new industry to the community or
area or by encouraging the development of, or retention of, an industry in the
community or area. Scientific research described in this subdivision will be
regarded as carried on in the public interest even though such research is
performed pursuant to a contract or agreement under which the sponsor or
sponsors of the research have the right to obtain ownership or control of any
patents, copyrights, processes, or formulae resulting from such research.
(iv) An organization will not be regarded as organized and operated for the purpose
of carrying on scientific research in the public interest and, consequently, will not
qualifY under section 501(c)(3) as a scientific organization, if:
(a) Such organization will perform research only for persons which are (directly or
indirectly) its creators and which are not described in section 50l(c)(3), or
(b) Such organization retains (directly or indirectly) the ownership or control of
more than an insubstantial portion of the patents, copyrights, processes, or
formulae resulting from its research and does not make such patents, copyrights,
processes, or formulae available to the public. For purposes of this subdivision, a
patent, copyright, process, or formula shall be considered as made available to the
public if such patent, copyright, process, or formula is made available to the public
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on a nondiscriminatory basis. In addition, although one person is granted the
exclusive right to the use of a patent, copyright, process, or formula, such patent,
copyright, process, or formula shall be considered as made available to the public
if the granting of such exclusive right is the only practicable manner in which the
patent, copyright, process, or formula can be utilized to benefit the public. In such
a case, however, the research from which the patent, copyright, process, or formula
resulted will be regarded as carried on in the public interest (within the meaning of
subdivision (iii) ofthis subparagraph) only if it is carried on for a person described
in subdivision (iii)(b) of this subparagraph or if it is scientific research described in
subdivision (iii)( c) of this subparagraph.
(v) The fact that any organization (including a college, university, or hospital)
carries on research which is not in furtherance of an exempt purpose described in
section 501(c)(3) will not preclude such organization from meeting the
requirements of section 501(c)(3) so long as the organization meets the
organizational test and is not operated for the primary purpose of carrying on such
research (see paragraph (e) of this section, relating to organizations carrying on a
trade or business). See paragrapli (a}(S}Of §1.513-2, witli respect to researcli
which constitutes an unrelated trade or business, and section 512(b)(7), (8), and
(9), with respect to income derived from research which is excludable from the tax
on unrelated business income.
(vi) The regulations in this subparagraph are applicable with respect to taxable
years beginning after December 31, 1960.
(e) Organizations carrying on trade or business--(1) In general. An organization
may meet the requirements of section 501(c)(3) although it operates a trade or
business as a substantial part of its activities, if the operation of such trade or
business is in furtherance of the organization's exempt purpose or purposes and if
the organization is not organized or operated for the primary purpose of carrying
on an unrelated trade or business, as defined in section 513. In determining the
existence or nonexistence of such primary purpose, all the circumstances must be
considered, including the size and extent of the trade or business and the size and
extent of the activities which are in furtherance of one or more exempt purposes.
An organization which is organized and operated for the primary purpose of
carrying on an unrelated trade or business is not exempt under section 501(c)(3)
even though it has certain religious purposes, its property is held in common, and
its profits do not inure to the benefit of individual members of the organization.
See, however, section 501(d) and§ 1.50l(d)-1, relating to religious and apostolic
organizations.

A-29

(Page 112 of Total)

USCA Case #11-7048

Document #1463702

Filed: 10/29/2013

Page 113 of 120

(2) Taxation of unrelated business income. For provisions relating to the taxation
of unrelated business income of certain organizations described in section
501(c)(3), see sections 511 to 515, inclusive, and the regulations thereunder.
(f) Interaction with section 4958--(1) Application process. An organization that
applies for recognition of exemption under section 501 (a) as an organization
described in section 501(c)(3) must establish its eligibility under this section. The
Commissioner may deny an application for exemption for failure to establish any
of section 501(c)(3)'s requirements for exemption. Section 4958 does not apply to
transactions with an organization that has failed to establish that it satisfies all of
the requirements-cfore*emption under seetion 501{e~(3}. See § 53.4958 2.
(2) Substantive requirements for exemption still apply to applicable tax-exempt
organizations described in section 501(c)(3)--(i) In general. Regardless of whether
a particular transaction is subject to excise taxes under section 4958, the
substantive requirements for tax exemption under section 501(c)(3) still apply to an
applicable tax-exempt organization (as defined in section 4958(e) and§ 53.4958describecl in section=501~j whose clisqualiflecl-persons or organization
managers are subject to excise taxes under section 4958. Accordingly, an
organization will no longer meet the requirements for tax-exempt status under
section 501(c)(3) if the organization fails to satisfy the requirements of paragraph
(b), (c) or (d) ofthis section. See§ 53.4958-8(a).

2,

(ii) Determination of whether revocation of tax-exempt status is appropriate when
section 4958 excise taxes also apply. In determining whether to continue to
recognize the tax-exempt status of an applicable tax-exempt organization (as
defined in section 4958(e) and§ 53.4958-2) described in section 50l(c)(3) that
engages in one or more excess benefit transactions (as defined in section 495 8(c)
and§ 53.4958--4) that violate the prohibition on inurement under section 50l(c)(3),
the Commissioner will consider all relevant facts and circumstances, including, but
not limited to, the following-(A) The size and scope of the organization's regular and ongoing activities that
further exempt purposes before and after the excess benefit transaction or
transactions occurred;
(B) The size and scope of the excess benefit transaction or transactions
(collectively, if more than one) in relation to the size and scope of the
organization's regular and ongoing activities that fmther exempt purposes;
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art from its trustees at more than fair market value violate the proscription against
inurement under section 50l(c)(3) and paragraph (c)(2) of this section.
(iii) The application of the factors in paragraph (f)(2)(ii) of this section to these
facts is as follows. Beginning in Year 3, 0 does not engage primarily in regular
and ongoing activities that further exempt purposes because a substantial portion of
O's activities consists of purchasing art from its trustees and dealing in such art in a
manner similar to a commercial art gallery. The size and scope ofthe excess
benefit transactions collectively are significant in relation to the size and scope of
any of O's ongoing activities that further exempt purposes. 0 has been involved in
multiple excess benefit transactions, namelrr_Rurchases of art from its trustees at
more than fair market value. 0 has not implemented safeguards that are reasonably
calculated to prevent such improper purchases in the future. The excess benefit
transactions have not been corrected, nor has 0 made good faith efforts to seek
correction from the disqualified persons who benefited from the excess benefit
transactions (the trustees). The trustees continue to control O's Board. Based on the
application ofthe factors to these facts, 0 is no longer described in section
50l(c)(3) effective in Year .
Example 2. (i) The facts are the same as in Example 1, except that in Year 4, O's
entire board of trustees resigns, and 0 no longer offers all exhibited art for sale.
The former board is replaced with members of the community who are not in the
business of buying or selling art and who have skills and experience running
charitable and educational programs and institutions. 0 promptly discontinues the
practice of purchasing art from current or former trustees, adopts a written conflicts
of interest policy, adopts written art valuation guidelines, hires legal counsel to
recover the excess amounts 0 had paid its former trustees, and implements a new
program of activities to further the public's appreciation of the arts.
(ii) O's purchases of art from its former trustees at more than fair market value
constitute excess benefit transactions between an applicable tax-exempt
organization and disqualified persons under section 4958. Therefore, these
transactions are subject to the applicable excise taxes provided in that section. In
addition, O's purchases of art from its trustees at more than fair market value
violate the proscription against inurement under section 50l(c)(3) and paragraph
(c)(2) of this section.
(iii) The application of the factors in paragraph (f)(2)(ii) of this section to these
facts is as follows. In Year 3, 0 does not engage primarily in regular and ongoing
activities that further exempt purposes. However, in Year 4, 0 elects a new board
of trustees comprised of individuals who have skills and experience running
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charitable and educational programs and implements a new program of activities to
further the public's appreciation of the arts. As a result of these actions, beginning
in Year 4, 0 engages in regular and ongoing activities that further exempt
purposes. The size and scope of the excess benefit transactions that occurred in
Year 3, taken collectively, are significant in relation to the size and scope of O's
regular and ongoing exempt function activities that were conducted in Year 3.
Beginning in Year 4, however, as O's exempt function activities grow, the size and
scope of the excess benefit transactions that occurred in Year 3 become less and
less significant as compared to the size and scope of O's regular and ongoing
exempt function activities. 0 was involved in multiple excess benefit transactions
====~-i.iLXem:;i;~ow~VJ!l",:liy:J~hscohfiiillirrg:.JllLpractlceco£purcl:lasingcarr:fromcits_currenr-

_n _ _ _ _ _ _ _ _ _

and former trustees, by replacing its former board with independent members of
the community, and by adopting a conflicts of interest policy and art valuation
guidelines, 0 has implemented safeguards that are reasonably calculated to prevent
future violations. In addition, 0 has made a good faith effort to seek correction
from the disqualified persons who benefited from the excess benefit transactions
(its.fonner_tru~..Based.nnJ:~plication ofthe factors to these facts, 0
continues to meet the requirements for tax exemption under section 501(c)(3).
Example 3. (i) 0 conducts educational programs for the benefit of the general
public. Since its formation, 0 has employed its founder, C, as its Chief Executive
Officer. Beginning in Year 5 of O's operations and continuing to the present, C
caused 0 to divert significant portions of O's funds to pay C's personal expenses.
The diversions by C significantly reduced the funds available to conduct O's
ongoing educational programs. The board of trustees never authorized C to cause
0 to pay C's personal expenses from O's funds. Certain members of the board were
aware that 0 was paying C's personal expenses. However, the board did not
terminate C's employment and did not take any action to seek repayment from C or
to prevent C from continuing to divert O's funds to pay C's personal expenses. C
claimed that O's payments of C's personal expenses represented loans from 0 to C.
However, no contemporaneous loan documentation exists, and C never made any
payments of principal or interest.
(ii) The diversions ofO's funds to pay C's personal expenses constitute excess
benefit transactions between an applicable tax-exempt organization and a
disqualified person under section 4958. Therefore, these transactions are subject to
the applicable excise taxes provided in that section. In addition, these transactions
violate the proscription against inurement under section 501(c)(3) and paragraph
(c)(2) ofthis section.
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(iii) The application of the factors in paragraph (f)(2)(ii) of this section to these
facts is as follows. 0 has engaged in regular and ongoing activities that fmther
exempt purposes both before and after the excess benefit transactions occurred.
However, the size and scope ofthe excess benefit transactions engaged in by 0
beginning in Year 5, collectively, are significant in relation to the size and scope of
O's activities that further exempt purposes. Moreover, 0 has been involved in
multiple excess benefit transactions. 0 has not implemented any safeguards that
are reasonably calculated to prevent future diversions. The excess benefit
transactions have not been corrected, nor has 0 made good faith efforts to seek
correction from C, the disqualified person who benefited from the excess benefit
~~cc-=transacrwns· Basea'1lJYtne-appltcattofi=oflneJllistorscto::.tllese facts,--0-Js··nolonge
described in section 501(c)(3) effective in Year 5.
Example 4. (i) 0 conducts activities that further exempt purposes. 0 uses several
buildings in the conduct of its exempt activities. In Year 1, 0 sold one of the
buildings to Company K for an amount that was substantially below fair market
value. The sale was a significant event in relation toO's other activities. C, O's
CfiiefExecutiYeUfficer, owns all oftfie voting stocK. of-company K. Wfien O's
board of trustees approved the transaction with Company K, the board did not
perform due diligence that could have made it aware that the price paid by
Company K to acquire the building was below fair market value. Subsequently, but
before the IRS commences an examination ofO, O's board of trustees determines
that Company K paid less than the fair market value for the building. Thus, 0
concludes that an excess benefit transaction occurred. After the board makes this
determination, it promptly removes Cas Chief Executive Officer, terminates C's
employment with 0, and hires legal counsel to recover the excess benefit from
Company K. In addition, 0 promptly adopts a conflicts of interest policy and new
contract review procedures designed to prevent future recurrences of this problem.
(ii) The sale of the building by 0 to Company Kat less than fair market value
constitutes an excess benefit transaction between an applicable tax-exempt
organization and a disqualified person under section 4958 in Year 1. Therefore,
this transaction is subject to the applicable excise taxes provided in that section. In
addition, this transaction violates the proscription against inurement under section
501(c)(3) and paragraph (c)(2) of this section.
(iii) The application of the factors in paragraph (f)(2)(ii) of this section to these
facts is as follows. 0 has engaged in regular and ongoing activities that further
exempt purposes both before and after the excess benefit transaction occurred.
Although the size and scope of the excess benefit transaction were significant in
relation to the size and scope ofO's activities that further exempt purposes, the
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transaction with Company K was a one-time occurrence. By adopting a conflicts of
interest policy and new contract review procedures and by terminating C, 0 has
implemented safeguards that are reasonably calculated to prevent future violations.
Moreover, 0 took corrective actions before the IRS commenced an examination of
0. In addition, 0 has made a good faith effort to seek correction from Company K,
the disqualified person who benefited from the excess benefit transaction. Based
on the application of the factors to these facts, 0 continues to be described in
section 501(c)(3).
Example 5. (i) 0 is a large organization with substantial assets and revenues. 0
eonduetS=aetivitieScthat further itScexemptpurposes.=G> em]JloyScG as-citScGhief
Financial Officer. During Year 1, 0 pays $2,500 ofC's personal expenses. 0 does
not make these payments pursuant to an accountable plan, as described in §
53.4958-4(a)(4)(ii). In addition, 0 does not report any of these payments on C's
Form W-2, "Wage and Tax Statement," or on a Form 1099-MISC,
"Miscellaneous Income," for C for Year 1, and 0 does not report these payments
as compensation on its Form 990, "Return of Organization Exempt From Income
Tax," for Year 1. Moreover, none oflliese payments can beuisregaraea as
nontaxable fringe benefits under§ 53.4958-4(c)(2) and none consisted of fixed
payments under an initial contract under§ 53.4958-4(a)(3). C does not report the
$2,500 of payments as income on his individual Federal income tax return for Year
1. 0 does not repeat this reporting omission in subsequent years and, instead,
reports all payments of C's personal expenses not made under an accountable plan
as income to C.
u

(ii) O's payment in Year 1 of$2,500 ofC's personal expenses constitutes an excess
benefit transaction between an applicable tax-exempt organization and a
disqualified person under section 4958. Therefore, this transaction is subject to the
applicable excise taxes provided in that section. In addition, this transaction
violates the proscription against inurement in section 501(c)(3) and paragraph
(c)(2) of this section.
(iii) The application of the factors in paragraph (f)(2)(ii) of this section to these
facts is as follows. 0 engages in regular and ongoing activities that further exempt
purposes. The payment of$2,500 ofC's personal expenses represented only a de
minimis portion ofO's assets and revenues; thus, the size and scope of the excess
benefit transaction were not significant in relation to the size and scope of O's
activities that further exempt purposes. The reporting omission that resulted in the
excess benefit transaction in Year 1 occurred only once and is not repeated in
subsequent years. Based on the application of the factors to these facts, 0
continues to be described in section 501(c)(3).
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Example 6. (i) 0 is a large organization with substantial assets and revenues. 0
furthers its exempt purposes by providing social services to the population of a
specific geographic area. 0 has a sizeable workforce of employees and volunteers
to conduct its work. In Year 1, O's board of directors adopted written procedures
for setting executive compensation at 0. O's executive compensation procedures
were modeled on the procedures for establishing a rebuttable presumption of
reasonableness under§ 53.4958-6. In accordance with these procedures, the board
appointed a compensation committee to gather data on compensation levels paid
by similarly situated organizations for functionally comparable positions. The
members ofthe compensation committee were disinterested within the meaning of
====~§}~5~1~.zt~9~5)l~Efi6'c~C1=),1.iiJ~Based::on=l:ts::researcn,-tne-compensation_committee---- --- -= ------ ---- -recommended a range of reasonable compensation for several ofO's existing top
executives (the Top Executives). On the basis of the committee's
recommendations, the board approved new compensation packages for the Top
Executives and timely documented the basis for its decision in board minutes. The
board members were all disinterested within the meaning of§ 53.4958-6(c)(1)(iii).
The Top Executives were not involved in setting their own compensation. In Year
1, even though payroll expenses represented a significant portion ofO's total
operating expenses, the total compensation paid toO's Top Executives represented
only an insubstantial portion ofO's total payroll expenses. During a subsequent
examination, the IRS found that the compensation committee relied exclusively on
compensation data from organizations that perform similar social services to 0.
The IRS concluded, however, that the organizations were not similarly situated
because they served substantially larger geographic regions with more diverse
populations and were larger than 0 in terms of annual revenues, total operating
budget, number of employees, and number of beneficiaries served. Accordingly,
the IRS concluded that the compensation committee did not rely on "appropriate
data as to comparability" within the meaning of§ 53.4958-6(c)(2) and, thus, failed
to establish the rebuttable presumption of reasonableness under§ 53.4958-6.
Taking O's size and the nature of the geographic area and population it serves into
account, the IRS concluded that the Top Executives' compensation packages for
Year 1 were excessive. As a result of the examination, O's board added new
members to the compensation committee who have expettise in compensation
matters and also amended its written procedures to require the compensation
committee to evaluate a number of specific factors, including size, geographic
area, and population covered by the organization, in assessing the comparability of
compensation data. O's board renegotiated the Top Executives' contracts in
accordance with the recommendations of the newly constituted compensation
committee on a going forward basis. To avoid potential liability for damages under
state contract law, 0 did not seek to void the Top Executives' employment
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October 29,2013
VIA ELECTRONIC MAIL
Mark Langer
Clerk
U.S. Court of Appeals for the District of Columbia Circuit
E. Barrett Prettyman U.S. Courthouse
333 Constitution Avenue,NW
Room 5205
Washington, DC 20001
Re:

Armenian Genocide Museum and Memorial Inc. v. Cafesjian

o. 11-7048)

Dear Mr. Langer:
Per the Court's Briefing Order dated June 20, 2013, enclosed please.find eight copies(8)of
Appellants' Final Opening Brief in the above-captioned appeal. The electronic original was
filed via ECF on October 29, 2013.
Please note that, at the time the Initial Opening Brief was filed on January 27, 2012, Counsel
of Record for Appellants was Richard I. Chaifetz. I subsequently entered an appearance on
behalf of Appellants on March 20,2013, along with co-counsel William S. Consovoy and
Brendan J. Morrissey of Wiley Rein LLP,all as newly-retained counsel. Mr. Chaifetz
withdrew as counsel for Appellants on March 28, 2013. Pursuant to Federal Rules of
Appellate Procedure and D.C. Circuit Rules 30 and 31,I am filing this Final Opening Brief
to include references to the deferred Joint Appendix and to correct typographical errors.
in erely yours,
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