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Pursuant to the District of Columbia Anti-SLAPP Act of 2010, D.C. Code § 16-5501 et
seq. WKH ³Anti-SLAPP $FW´  DQG 6XSHULRU &RXUW &LYLO 5XOH  E   &RXQWHU-Defendant
0LFKDHO ( 0DQQ 3K' ³0DQQ´  E\ DQG WKURXJK KLV DWWRUQH\V KHUHE\ VXEPLWV WKLV
memorandum of law in support of his motion to dismiss the counterclaims of Counter-Plaintiff
0DUN6WH\Q ³6WH\Q´ 
PRELI M I NARY STATEM ENT
Dr. Mann brought this lawsuit based upon certain defamatory statements made by Mark
Steyn and the National Review, the Competitive Enterprise Institute, and Rand Simberg. Steyn
and his co-GHIHQGDQWVPRYHGWRGLVPLVV0DQQ¶VODwsuit pursuant to both the Anti-SLAPP Act as
well as Rule 12(b)(6)²arguing that the statements at issue were constitutionally protected
opinion and had not been made with actual malice. According to Steyn and his co-defendants,
Mann could not demonstrate tKDW KH ZDV µOLNHO\ WR SUHYDLO RQ WKH PHULWV´ RI WKH PDWWHU
However, and critical for the merits of this motion, this Court disagrees. It has already ruled²
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on three separate occasions²that Mann is likely to prevail against Steyn and his co-defendants.
Undeterred, Steyn has now filed his Amended Answer and Counterclaims to the Amended
&RPSODLQW ³&RXQWHUFODLPV´ .1 The Counterclaims purport to seek $30 million in damages and
DWWRUQH\V¶IHHVLQFXUUHGDVDUHVXOWRIKDYLQJWRGHIHQGWKLVODZVXLW
In his first counterclaim, 6WH\Q DOOHJHV WKDW 0DQQ ³KDV HQJDJHG LQ D SDWWHUQ RI DEXVLYH
OLWLJDWLRQ GHVLJQHG WR FKLOO IUHHGRP RI VSHHFK DQG WR VWLIOH OHJLWLPDWH FULWLFLVP RI >0DQQ¶V@
ZRUN´  (Counterclaims ¶ 130). In an effort to paint Mann as an overly litigious individual
whose purpose is to stifle dissent, Steyn riddles his counterclaims with irrelevant accusations
UHODWHG WR 0DQQ¶V DFWLRQV ZLWK UHVSHFW WR FRPSOHWHO\ VHSDUDWH ODZVXLWV WR ZKLFK 6WH\Q LV QRW D
party and from which Steyn can claim no legally cognizable injury. (Id. at ¶¶ 130-132). Steyn
WKHQDOOHJHVWKDWWKHODZVXLWFXUUHQWO\EHIRUHWKLV&RXUWZDVEURXJKWQRWWRSURWHFW0DQQ¶VOHJDO
ULJKWVEXWUDWKHU³ZDVGHVLJQHGWRKDYHDQGKDVKDGWKHHIIHFWRILQKLELWLQJOHJLWLPDWHGHEDWHRQ
the issues and public policy surrounding the theories expounded by [Mann] and others and of
UHVWULFWLQJWKHIUHHIORZRILGHDVFRQFHUQLQJWKHPHULWVRIWKRVHWKHRULHV´ Id. at ¶ 134). Steyn
FRPSODLQVWKDWWKLVODZVXLWLPSURSHUO\³WDUJHWHG'HIHQGDQW6WH\Q´DQGKDV³GDPDJHG'HIHQGDQW
Steyn by interfering with his right to express opinions on controversial matters and causing him
WRH[SHQGWLPHPRQH\DQGHIIRUWLQKDYLQJWRUHVSRQGWRWKLVODZVXLW´ Id. at ¶¶ 136, 138). In
his second counterclaim, Steyn allegeV WKDW 0DQQ KDV ³ZURQJIXOO\ LQWHUIHUHG´ ZLWK 6WH\Q¶V
³FRQVWLWXWLRQDOO\SURWHFWHGULJKWVRIIUHHVSHHFKDQGSXEOLFH[SUHVVLRQDQGKLVHQJDJHPHQWDQG
use of the courts as an instrument of the government to carry out that wrongful interference
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The Court denied defendants motions to dismiss the amended complaint on January 22, 2014.
3XUVXDQW WR 6XSHULRU &RXUW &LYLO 5XOH  D  $  6WH\Q¶V DQVZHU ZDV GXH RQ )HEUXDU\ 
2014. Steyn did not file his initial Answer and Counterclaims until February 20, 2014. He
amended his untimely Answer and Counterclaims on March 12, 2014, adding a third cause of
action.
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violates the FiUVW$PHQGPHQWDQGFRQVWLWXWHVDFRQVWLWXWLRQDOWRUW´ Id. at ¶ 142). In his third
FRXQWHUFODLP 6WH\Q DOOHJHV WKDW 'U 0DQQ KDV ³ZUongfully and abusively interfer[ed] with
'HIHQGDQW 6WH\Q¶V FRQVWLWXWLRQDOO\ SURWHFWHG ULJKWV RI IUHH VSHHFK DQG SXEOLF H[Sression and
PLVXV>HG@ WKH SURFHVVHV RI WKH &RXUW´ DQG WKDW VXFK DFWLRQV ³FRQVWLWXWH D IRUP RI DEXVLYH
litigation akin to malicious prosecution, abuse of process, litigation designed to suppress
FRPSHWLWLRQDQGVRRQ´ Id. at ¶ 144, 146).
The specific legal theories upon which Steyn bases his counterclaims are unclear. Mann
LVXQDZDUHRIDQ\³FRQVWLWXWLRQDOWRUW´DJDLQVWDSULYDWHSDUW\IRUWKHZURQJIXOLQWHUIHUHQFHZLWK
the right to free speech.2

The Counterclaims should be dismissed on this basis alone.

1RQHWKHOHVV JLYHQ 6WH\Q¶V DOOHJDWLRQV DOEHLW FRQFOXVRU\ RQHV  WKDW 0DQQ KDV HQJDJHG LQ D
³SDWWHUQRIDEXVLYHOLWLJDWLRQ´KDVLQLWLDWHGWKLVODZVXLWIRUDQLPSURSHUPRWLYHDQGWKDW6WH\Q
has been damaged by the initiation of this lawsuit, Mann will assume for purposes of this motion
that Steyn has attempted to plead counterclaims sounding in the torts of abuse of process and
malicious prosecution. In any event, these counterclaims fail as a matter of law, and should be
dismissed. First, any claim for abuse of process fails because the only process Mann has used is
the filing of this lawsuit, and Steyn cannot establish any threat to coerce some collateral
advantage. Similarly, any claim for malicious prosecution fails because there is no underlying
VXLW WKDW KDV WHUPLQDWHG LQ 6WH\Q¶V IDYRU  )XUWKHU JLYHQ WKH &RXUW¶V UXOLQJV LW LV HYLGHQW WKDW
Mann filed this lawsuit with probable cause, and in any event Steyn has not suffered the requisite

2

As a general matter, the individual liberties guaranteed by the United States Constitution
protect against actions by government officials but not against actions by private persons or
entities. Because of this, civil-rights lawsuits seeking to vindicate federal constitutional rights
(including First Amendment rights) DUHOLPLWHGWRWKRVHVLWXDWLRQVZKHUHWKHUHLV³VWDWHDFWLRQ´ or
where a pULYDWHSHUVRQRUHQWLW\DFWV³XQGHUFRORURIVWDWHODZ´situations which are clearly not
present here.
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special injury necessary to maintain his action. SimpO\SXW0DQQ¶VODZVXLWLVPHULWRULRXVDQG
6WH\Q¶VFRQWULYHGFRXQWHUFODLPVVKRXOGEHGLVPLVVHGZLWKSUHMXGLFH
)LQDOO\ WKLV &RXUW VKRXOG DZDUG 0DQQ KLV FRVWV DQG DWWRUQH\V¶ IHHV LQ UHVSRQGLQJ WR
6WH\Q¶VFRXQWHUFODLPVDVSURYLGHGLQWKH$QWL-SLAPP Act. 6WH\Q¶VFRXQWHUFODLPVODFNDQ\PHULW
ZKDWVRHYHUDQGKLV DVVHUWLRQRIWKHVHFODLPVLQWKHIDFHRIWKLV&RXUW¶VSUHYLRXVUXOLQJVLV \HW
another manifestation of his disdain for this Court and its processes. Shortly before this Court
GHQLHGWKHGHIHQGDQWV¶motions to dismiss the amended complaint, Steyn filed a motion to vacate
WKH &RXUW¶V -XO\  RUGHUV²which was nothing other than an extended diatribe against this
&RXUWDFFXVLQJLWRI³LPSURSHU´³JURWHVTXH´DQG³]RPELH-OLNH´EHKDYLRUSee Mot. to Vacate
Order, dated January 21, 2014 at ¶ 8, 10, 12. This conduct should not be sanctioned, and
attorneys¶ fees should be awarded.
ARGUM ENT
I.

6WH\Q¶V &RXQWHUFODLPV $UH 6XEMHFW 7R $Q $QWL-SLAPP M otion As Well As A
M otion To Dismiss For Failure To State A Claim.
The Counterclaims should be dismissed with prejudice pursuant to both the Anti-SLAPP

Act Rule 12(b)(6). Steyn is unable, as a matter of law, to state a claim under Rule 12(b)(6), let
alone meet the Anti-6/$33$FW¶VKHDYLHUEXUGHQRIGHPRQVWUDWLQJWKDWWKe claims are likely to
succeed on the merits.
Pursuant to the Anti-SLAPP Act:
(a)

A party may file a special motion to dismiss any claim
arising from an act in furtherance of the right of advocacy
on issues of public interest within 45 days after service of
the claim.

(b)

If a party filing a special motion to dismiss under this
section makes a prima facie showing that the claim at issue
arises from an act in furtherance of the right of advocacy on
issues of public interest, then the motion shall be granted
unless the responding party demonstrates that the claim is
4

likely to succeed on the merits, in which case the motion
shall be denied.
D.C. Code § 16-5502.

The Anti-SLAPP Act further provides for a stay of discovery, an

expedited hearing on the special motion to dismiss and for issuance of a ruling as soon as
practicable after the hearing. Id. If the motion to dismiss is granted, the complaint shall be
dismissed with prejudice. Defendants that are successful in filing such a motion are entitled to
costs and attorney fees. D.C. Code § 16-5502(d).
Accordingly, in order for the Anti-SLAPP Act WRDSSO\WR6WH\Q¶VFRXQWHUFODLPV0DQQLV
only required to make a prima facie showLQJ WKDW 6WH\Q¶V FRXQWHUFODLPV DULVH ³IURP DQ DFW LQ
IXUWKHUDQFHRIWKHULJKWRIDGYRFDF\RQLVVXHVRISXEOLFLQWHUHVW´'&&RGH-5502(b). The
Anti-SLAPP Act IXUWKHU GHILQHV DQ ³>D@FW LQ IXUWKHUDQFH RI WKH ULJKW RI DGYRFDF\ RQ LVVXHV RI
public inteUHVW´WRLQFOXGH³$Q\ZULWWHQRURUDOVWDWHPHQWPDGH L ,QFRQQHFWLRQZLWKDQLVVXH
under consideration or review by a legislative, executive, or judicial body, or any other official
SURFHHGLQJ DXWKRUL]HG E\ ODZ´ '& &RGH  -5501(1)(A)(i)) RU ³$Q\ other expression or
expressive conduct that involves petitioning the government or communicating views to
PHPEHUV RI WKH SXEOLF LQ FRQQHFWLRQ ZLWK DQ LVVXH RI SXEOLF LQWHUHVW´  '& &RGH  5501(1)(B)). The actions challenged in the Counterclaims meet both of these definitions.
)LUVW WKH JUDYDPHQ RI WKH FRXQWHUFODLPV LV 6WH\Q¶V LUH RYHU 0DQQ¶V GHIDPDWLRQ
FRPSODLQWDQG0DQQ¶VILOLQJRIWKLVODZVXLWSODLQO\FRQVWLWXWHV³DQLVVXHXQGHUFRQVLGHUDWLRQRU
review by a legislative, executive, or judicial body, or any other official proceeding authorized
by law. D.C. Code § 16-5501(1)(A)(i); see also Jarrow Formulas, Inc. v. LaMarche, 31 Cal. 4th
  &DO   VWDWLQJ WKDW ³HYHU\ &RXUW RI $SSHDO WKDW KDV DGGUHVVHG WKH TXHVWLRQ KDV
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concluded that malicious prosecution causes of action fall within the purview of the anti-SLAPP
VWDWXWH´ 3 Therefore, Mann has met the threshold requirement for his special motion to dismiss.
Mann can also make a prima facie showing under the Anti-SLAPP Act because Steyn is
undoubtedly a public figure. The Anti-SLAPP Act GHILQHV DQ ³LVVXH RI SXEOLF LQWHUHVW´ WR
LQFOXGH ³DQ LVVXH UHODWHG WR KHDOWK RU VDIHW\ HQYLURQPHQWDO HFRQRPLF RU FRPPXQLW\ ZHOOEHLQJ´ RU ³D SXEOLF ILJXUH´  '& &RGH  -5501(3). There can be no question that Steyn
should be deemed a public figure under the Anti-6/$33$FW6WH\Q¶V&RXQWHUFODLPVHVVHQWLDOO\
concede the point, providing this Court with a litany of his public activities:
x

Steyn says that he is a self-GHVFULEHG ³SRSXODU ZULWHU DQG
columQLVWRQPDWWHUVRISXEOLFLQWHUHVW´

x

Steyn says that he is WKHDXWKRURIWZR³LQWHUQDWLRQDOEHVWVHOOLQJ
ERRNV´

x

Steyn says that he KDV EHHQ ³SXEOLVKHG RYHU WKH \HDUV E\ WKH
leading newspapers and magazines throughout the Englishspeaking world, including The Wall Street Journal, The Times
of London, The National Post of Canada, The Australian, The
Irish Times, The Jerusalem Post, The Spectator, 0DFOHDQ¶V,
and The Atlantic Monthly´

x

Steyn says that he LVD³KXPDQULJKWVDFWLYLVWZKRVHHIIRUWVRQ
behalf of freedom of speech have been recognized by the
Canadian Committee for World Press Freedom, by the Danish
)UHH 3UHVV 6RFLHW\ DQG E\ WKH UHSHDO LQ  RI &DQDGD¶V
SecWLRQFHQVRUVKLSODZ´

See Counterclaims at ¶ 128.
As Mann has met his burden of establishing the applicability of the Anti-SLAPP Act to
6WH\Q¶VFODLPV, the burden sKLIWVWR6WH\QWRHVWDEOLVKWKDWKLV³FODLPLVOLNHO\WRVXFFHHGRQWKH
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&DOLIRUQLD¶V$QWL-6/$33$FWDVZLWK'&¶VSURYLGHVWKDWWKHSURWHFWHGDFWLYLW\LQFOXGHVinter
alia ³DQ\ ZULWWHQ RU RUDO VWDWHPHQW RU ZULWLQJ PDGH in connection with an issue under
consideration or review by a legislative, executive, or judicial body, or any other official
SURFHHGLQJDXWKRUL]HGE\ODZ´&DO&LY3URF&RGH§ 425.16(e).
6

PHULWV´See D.C. Code § 16-5502(b). If Steyn fails to meets that burden his counterclaims must
be dismissed with prejudice. Id. As set forth in detail below, Steyn is unlikely to succeed on the
merits of an abuse of process claim, because he cannot show that the filing of this lawsuit
amounts to the use of process to obtain an improper end. The only judicial process Mann has
engaged in related to Steyn is his assertion of defamation and intentional infliction of emotional
distress claims.4 Given that this Court has found on three separate occasions that Mann is likely
to succeed on the merits of those claims, Steyn cannot remotely show that Mann filed this
lawsuit for an end not contemplated by law. See PURI¶OReal Estate Investors, Inc. v. Columbia
Pictures Indus., Inc., 508 U.S. 49, 54, 58 (1993) (there LVQRDEXVHRI³DGPLQLVWUDWLYHDQGMXGLFLDO
SURFHVVHV´ZKHUHOLWLJDWLRQGRHVQRWVKRZ³DSDWWHUQRIEDVHOHVVUHSHWLWLYHFODLPV´EXWLQVWHDG
OLWLJDQWVKDYHSXUVXHG³REMHFWLYHO\UHDVRQDEOHFODLPV´). Similarly, Steyn is unlikely to succeed
on a malicious prosecution claim because he cannot establish an essential element ± termination
RIDODZVXLWLQ6WH\Q¶VIDYRU
II.

Steyn Cannot State A Claim For Abuse Of Process, Let Alone Demonstrate That He
I s Likely To Succeed On The M erits Of An Abuse Of Process Claim.
6WH\Q¶VFRXQWHUFODLPIRUDEXVHRISURFHVVIDLOVDVDPDWWHURIODZEHFDXVHKHFDQQRWVKRZ

that Mann used the legal process to accomplish an improper or unrelated end outside of the relief
sought in this action. An abuse of process is the use of the legal V\VWHPWR³DFFRPSOLVKVRPHHQG
which is without the regular purview of the process, or which compels the party against whom it
LVXVHGWRGRVRPHFROODWHUDOWKLQJZKLFKKHFRXOGQRWOHJDOO\DQGUHJXODUO\EHUHTXLUHGWRGR´
4

6WH\Q¶VDOOHJDWLRQVUHJDUGLQJ (1) 0DQQ¶Vpending lawsuit against Dr. Tim Ball (Counterclaims
at ¶ 130), (2) litigation between Kenneth Cuccinelli and the University of Virginia (id. at 132),
and (3) 0DQQ¶VHIIRUWVWRHQVXUHKLVOLNHQHVVLVQRWPLVDSSURSULDWHGE\0LQQHVRWDQVIRU*OREDO
Warming (id. at ¶ 131) are beside the point. Steyn has no standing to sue for abuse of process
based upon lawsuits in which he is not even a party. 5LYHUVLGH+RVSY'&'HS¶WRI+HDOWK,
944 A.2d 1098, 1 '&  DOLWLJDQW³FDQnot rest his claim to relief on the legal rights or
interests of third parties´  TXRWLQJWarth v. Seldin, 422 U.S. 490 (1975)).
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Bown v. Hamilton, 601 A.2d 1074, 1079 (D.C. 1992); see also, Whelan v. Abell, 953 F.2d 663,
670 (D.C. Cir. 1992) (GHVFULELQJ DEXVH RI SURFHVV DV ³a perversion of the judicial process and
achievement of some end not anticipated in the regular prosecution of the charge´); Scott v.
District of Columbia, 101 F.3d 748, 744 (D.D.C. 1997) (³7KH HVVHQFH RI WKH WRUW RI DEXVH RI
SURFHVV LV WKH XVH RI WKH OHJDO V\VWHP µWR DFFRPSOLVK VRPH HQG ZKLFK LV ZLWKRXW WKH UHJXODU
purview of the process, or which compels the party against whom it is used to do some collateral
thing which he could not legally and UHJXODUO\EHUHTXLUHGWRGR´ 1DGHUY'HPRFUDWLF1DW¶O
Comm.)6XSSG ''&  ³7KHsine qua non of an abuse of process claim
. . . is that a defendant has used process to compel a party to do a collateral thing that they would
QRW RWKHUZLVH GR´ . Importantly, a regular and legitimate use of process does not constitute
abuse of process even if it is done with an ulterior motive. See Geier v. Jordan, 107 A.2d 440,
441 (D.C. 1954). Further, the District of Columbia courts have interpreted the doctrine of abuse
of process very narrowly to avoid the chilling effect it might otherwise have on the filing and
prosecution of claims. Bown, 601 A.2d at 1080.
Steyn has no legitimate abuse of process claim because he does not allege and cannot
show that there was a perversion of the regular and contemplated judicial process. The typical
case of abuse of process is some form of extortion, improperly using the process to put pressure
on the party to compel some action. Scott, 101 F.3d at 755 (citing Restatement (Second) of Torts
§ 682 cmt. b (1977)). The mere initiation of litigation is never DFWLRQDEOHDVDEXVHRISURFHVV³QR
matter what ulterior motive may have prompted it.´Bown, 601 A.2d 1080; Morowitz v. Marvel,
423 A.2d 196, 198 (D.C. 1980). Steyn alleges that Mann filed this lawsuit in order to interfere
with Steyn¶VULJKWWRIUHHVSHHFK³WRFKLOOIUHHGRPRIVSHHFKDQGWRVWLIOHOHJLWLPDWHFULWLFLVPRI
[Mann¶V@ ZRUN´ WR LQKLELW ³OHJLWLPDWH GHEDWH RQ WKH LVVXHV DQG SXEOLF SROLF\ VXUURXQGLQJ´
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Mann¶VZRUNDQG³WRUH-ignite [Mann¶V@GLPPLQJFHOHEULW\´(Counterclaim 130, 134). Steyn¶V
conclusory allegations that Mann had an improper motive in bring this lawsuit are of no
consequence. Although Steyn alleges that WKLV ODZVXLW ZDV ILOHG WR FKLOO 6WH\Q¶V IUHH VSHHFK
rights, he cannot seriously contest that it was also filed for a proper purpose ± WRSURWHFW0DQQ¶V
right against defamation. Thus, Steyn cannot succeed on an abuse of process claim.
III.

Steyn Cannot State A Claim For M alicious Prosecution Let Alone Demonstrate He
I s Likely To Succeed On The M erits Of A M alicious Prosecution Claim.
In Morowitz v. Marvel, the D.C. Court of Appeals delineated the elements of a malicious

SURVHFXWLRQ DFWLRQ D SODLQWLII ³PXVW SOHDG DQG SURYH   WKH XQGHUO\LQJ VXLW WHUPLQDWHG LQ
SODLQWLII¶V IDYRU (2) malice on the part of defendant; (3) lack of probable cause for the
underlying suit; and (4) special injury occasioned by plaintiff as thH UHVXOW RI WKH DFWLRQ´
Morowitz, 423 A.2d at 198 (citing Ammerman v. Newman, 384 A.2d 637, 639 (D.C. 1978) (per
curiam); see also, Joeckel v. Disabled Am. Vets., 793 A.2d 1279, 1282 (D.C. 2002). 0DQQ¶V
filing of this lawsuit cannot give rise to a malicious prosecution claim.
First, Steyn simply cannot state a claim for malicious prosecution where he cannot allege
the required element that the underlying suit terminated in his favor. See Joeckel, 793 A.2d at
1282. It has been universally held that an action for malicious prosecution will not lie either as
an independent action or as a cross-claim in the same suit before such a final and favorable
conclusion occurs.

Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice, Malicious

Prosecution ± The Cause Of Action ± Favorable Termination, § 6.13 (4th Ed. 1996) (and cases
cited therein); see also, David J. Meiselman, Attorney Malpractice Law and Procedure,
Malicious Prosecution § 20:1 (1980) (since there must be a termination of the underlying action,
a counterclaim for malicious prosecution cannot exist). Not only has this suit not terminated in
6WH\Q¶V IDYRU EXW 6WH\Q KDV PRYHG WKLV &RXUW RQ WKUHH VHSDUDWH RFFDVLRQV WR GLVPLVV 0DQQ¶V
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lawsuit. In each instance, this Court has found that Mann has shown he is likely to succeed on
the merits and that this case shall move forward.
Second, Steyn cannot show that Mann filed this lawsuit without probable cause. It is
VHWWOHG 'LVWULFW RI &ROXPELD ODZ WKDW ³>O@DFN RI SUREable cause is an essential element of an
DFWLRQ IRU PDOLFLRXV SURVHFXWLRQ´ Ammerman, 384 A.2d at 639. The United States Supreme
&RXUWKDVH[SODLQHGWKDW³>S@UREDEOHFDXVHWRLQVWLWXWHFLYLOSURFHHGLQJVUHTXLUHVQRPRUHWKDQD
µUHDVRQDEO[e] belie[f] that there is a chance that [a] claim may be KHOGYDOLGXSRQDGMXGLFDWLRQ¶´
PRE, 508 U.S. at 62-63 (alteration in original) (quoting Hubbard v. Beatty & Hyde, Inc., 178
N.E.2d 485, 488 (Mass. 1961)); see also Lyles v. Micenko, 468 F. Supp. 2d 68, 76 (D.D.C. 2006)
(quoting Ammerman, 384 A.2d at 639, and defininJSUREDEOHFDXVHDV³IDFWVDQGFLUFXPVWDQFHV
as will warrant a cautious man in the belief that his action and the means taken in prosecuting it
DUHOHJDOO\MXVWDQGSURSHU´ 6WH\Q¶VFRPSODLQWGRHVQRWHYHQERWKHUWRDOOHJHWKDW0DQQODFNHG
probable cause to pursue his defamation and intentional infliction of emotional distress claims.
Further, given that this Court has already ruled that Mann is likely to succeed on the merits of his
FODLP 0DQQ FHUWDLQO\ KDG D ³UHDVRQDEOH EHOLHI´ WKDW KLV FODLPV ZRXOG EH held valid upon
adjudication.
Third, Steyn cannot show the requisite special injury. ,QWKH'LVWULFWRI&ROXPELD³>W@KH
special injury required [for malicious prosecution] has been defined as arrest, seizure of property,
RUµLQMXU\ZKLFKZRXOGQRWQHFHVVDULO\UHVXOWIURPVXLWVWRUHFRYHUIRUOLNHFDXVHVRIDFWLRQ¶´
See Joeckel, 793 A.2d at 1282 (citing Mazanderan v. McGranery, 490 A.2d 180, 182 (D.C.
1984)). District of Columbia courts have held that injuries to reputation, emotional distress, loss
of income, and substantial expenses incurred in defending against a lawsuit do not qualify as
³VSHFLDO LQMXULHV´ See id.; Tri-State Hosp. Supply Corp. v. United States, No. 00-01463, 2007
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:/  ''&-XO\  ³>,@QFXUULQJVXEVWDQWLDOH[SHQVHLQGHIHQGLQJDJDLQVWD
ODZVXLWGRHVQRWULVHWRWKHOHYHORIVSHFLDOLQMXU\´  In Mazanderan, the District of Columbia
Court of Appeals held that allegations of indignity and humiliation, mental and physical distress
and pain, loss of productive work time, damage to reputation, and expense did not rise to the
level of "special injury" necessary to state an abuse-of-process claim. Thus, 6WH\Q¶Vallegations
that WKLVODZVXLWKDVLQWHUIHUHGZLWK³KLVULJKWWRH[SUHVVRSLQLRQVRQFRQWURYHUVLDOPDWWHUV´DQG
KDVFDXVHGKLP³WRH[SHQGWLPHPRQH\DQGHIIRUWLQKDYLQJWRUHVSRQGWRKLVODZVXLW´cannot as
a matter of law constitute special injury sufficient to satisfy the legal requirements.
I V.

7KH&RXUW6KRXOG$ZDUG0DQQ$WWRUQH\V¶)HHVDQG&RVWV
Section 4 of the Anti-SLAPP Act provides that the Court may award reasonable

DWWRUQH\V¶ IHHV DQG FRVWV WR D PRYLQJ SDUW\ ZKR SUHYDLOV LQ ZKROe or in part, on a motion to
dismiss brought pursuant to the Anti-SLAPP Act. D.C. Code § 16-5504(a). The award of
DWWRUQH\V¶IHHVDQGFRVWVLVHVSHFLDOO\ZDUUDQWHGKHUHEHFDXVH6WH\Q¶VFRXQWHUFODLPVDUHSODLQO\
without merit and fly in the face of this CRXUW¶V SUHYLRXV UXOLQJV RQ KLV PRWLRQV WR GLVPLVV
6WH\Q¶V FRXQWHUFODLPV DPRXQW WR QRWKLQJ PRUH WKDQ D FRPSODLQW DJDLQVW 0DQQ IRU ILOLQJ WKLV
ODZVXLWDQGXQVXEVWDQWLDWHGDOOHJDWLRQVWKDWWKHSXUSRVHRI0DQQ¶VODZVXLWZDVWRVWLIOH6WH\Q¶V
and other freedom of expression. By filing his counterclaims in the wake of multiple rulings by
WKLV &RXUW WKDW 0DQQ¶V ODZVXLW DJDLQVW KLP LV OLNHO\ WR VXFFHHG QRW WR PHQWLRQ WKH VWUHDP RI
invective that he has hurled at this Court, Steyn has shown a disregard for this Court and the
JRYHUQLQJODZ7KH&RXUWVKRXOGJUDQW0DQQWKHFRVWVDQGDWWRUQH\V¶IHHVLQFXUUHGILOLQJWKLV
motion.
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CONCLUSI ON
Dr. Mann has established that the Anti-6/$33$FWDSSOLHVWR6WH\Q¶V&RXQWHUFODLPVDQG
that Steyn is unable to demonstrate that he is likely to succeed on the merits. Dr. Mann has also
demonstrated that the Counterclaims fail to state a claim as a matter of law. For the foregoing
reasons, Dr. Mann respectfully requests that the Counterclaims be dismissed with prejudice and
that tKH&RXUWDZDUGKLPWKHFRVWVDQGDWWRUQH\V¶IHHVLQFXUUHGLQILOLQJWKLVPRWLRQ
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